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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 
_ (1) Whether in the absence of property seized from appel- 
lant’s person or premises, either a gun received by police from 
one who had custody thereof and owned the premises or ap- 
pellant’s voluntary admissions to police after arrest present 
a question of the legality of appellant’s arrest? Ifso, whether 
information obtained by police from two co-defendants, ar- 
rested prior to appellant, may be used in support of probable 
-cause for appellant’s arrest? 
_ (2) Whether appellant’s statements to two complainants 
upon their confrontation, and pre-arraignment confessions 
made to police at the scene of the crime, while on route to 
police headquarters, and those he objected to during trial or 
elicited by appellant on cross-examination were properly ad- 
mitted into evidence, and if not whether admission of appel- 
lant’s post-arraignment confession precludes reversible error? 


_ (3) Whether testimony concerning complicity of co- 
indictees, acquitted at a separate and prior trial, is admissible 
in evidence? 


(x) 





Summary of argument 
Argument: 

I. The question of probable cause is not presented by this 
record which shows no property was seized from appel- 
lant. In any event, probable cause to believe a felony 
had been committed justified appellant’s arrest, 

II. Appellant’s oral admissions were properly introduced into 
evidence 

III. Testimony concerning co-indictees, albeit acquitted, was 
admissible evidence upon appellant’s separate trial 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE | 


A seven court indictment filed in the District Court on 
March 10, 1958, charged appellant, Robert M. Elhott, in six 
counts thereof with robbery in counts one, three and five, and 
carrying a pistol without a license in counts two, four and six. 
The indictment also charged three co-defendants in the robbery 
counts and one of the co-defendants in count seven with 
carrying a knife as a dangerous weapon. (Appellant’s Apper}- 
dix, pp. 1-2 (hereinafter referred to as A.A.).)? 

On October 16, 1958, appellant’s jury trial commenced and 
terminated on the twenty-second in conviction upon counts 
one, three and five charging robbery, and count six charging 
carrying a pistol without a license (A.A. 52). The Govern: 





7On May 21, 1958, appellant was granted a severance (A.A. 7). Hi 
co-defendants were jointly tried by jury and were released upon their 
motions for judgment of acquittal. The trial court there held the co- 
defendants had been arrested without probable cause, their pre-arraignment 
and post-arraignment confessions therefore involuntary and inadmissible 
in evidence (A.A.16-18). 
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ment’s motion to dismiss counts two and four were granted 
prior to submission to the jury (R. 230). On December 15, 
1958, appellant was sentenced to imprisonment for concurrent 
terms of four to twelve years on the three robbery counts and 
one year for carrying a pistol (A.A. 53). 


Commission of the crimes 


Maz Ezxler testified that two men entered his grocery store 
located at 162 Heckman Street, Southeast, just about closing 
time, between 7:30 and 8 P.M. on January 25, 1958 and robbed 
him. More specifically Mr. Exler testified (R. 26): 


“One fellow came in and he asked me for a package 
of chewing gum and handed me a dollar bill, and I went 
to open the register to give him the change. I turned 
around and another fellow was standing with a gun in 
my face, and he said, ‘Never mind. Don’t close the 
register.’ ”’ 


+ * + * + 


“The fellow [who] got the chewing gum from me, 
went around the counter and he cleaned out all the 
money I had in the register [except] the pennies * * * ” 


The man with the gun remained in the front of the counter 
with gun in the victim’s face. The victim then obliged orders 
to come out of the store and run up the alley alongside thereof. 
Although the victim didn’t know, he “figured” forty or fifty 
dollars was taken. (R. 24-27.) 

The victim did not recognize appellant at the time of the 
crime because of a handkerchief over his face. However, Mr. 
Exler testified that later “the police called me to recognize him 
{appellant], and I couldn’t recognize him because he had a 
handkerchief on his face when he did the job, but he told me 
himself he did it. He recognized me.” Appellant also told the 
victim during the conversation that a third person involved 
remained waiting in a car on Second Street for him and his 
accomplice who had entered the store, and that they obtained 
twenty-one dollars in the robbery which they evenly divided 
(A.A. 24-25, Supplemental Appendix (S.A. 4-5)). 
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Israel Epstein testified that three masked men robb: 
him between 6:00 and 8:00 P.M. on January 29, 1958 in his 
grocery store at 147 H Street, Southeast. The modus operandi 
was precisely the same as the Exler robbery, with the addi- 
tion that a third masked man entered and actually partici- 
pated with the aid of the victim’s butcher knife, as the robber 
with the gun stood at the counter and directed haste. The 
robbers took about eight dollars from the cash register and 
approximately forty-two dollars from the victim’s person. 
The victim took two remaining nickles in the register to call 
the police. (R. 35-40.) When Mr. Epstein was later brought 
to police headquarters on a Sunday in February, appellant 
spoke briefly with his victim and admitted that “he was the 
one that pointed the gun at me” (S.A. 6). Prior to that 
instance Mr. Epstein was only aware of the robbers’ sizes 
because their faces were “wrapped up” (R. 40). | 

Lim K. May testified that while he and his wife were in hi 
grocery store at 250 Eleventh Street, Northeast, about 10:00 
P.M. on Saturday, February 1, 1958, he was robbed of about 
eighty dollars by three men wearing handkerchiefs under their 
eyes. Again, the modus operandi was the same. One of the 
men carried a gun, stood at the counter and gave orders. 
Another carried a knife, and the third used the subterfuge of 
ordering milk and tendering fifty-cents in order to require 
his victim to go to the cash register for change. (S.A. 7-10.) 
During the course of his testimony Mr. May identified appel- 
lant as the robber who had pointed the gun (S.A. 11). 

After the knife-wielding robbery obtained money from the 
cash register and his victim’s pocketbook, appellant stood with 
his gun in hand near the front door waiting for the former 
to come out with the money. The knife-wielding robber 
pointed the knife at Mrs. May, attempted to open the front 
door, was shot by Mr. May, and fell to the floor. Mr. May 
emptied his gun after which appellant picked up his accom- 
plice from the floor and left the premises. The victim then 
called the police (S.A. 9-10). On cross-examination Mr. 
May testified his identification of appellant was based upon 
the latter’s eyes, height, “clean face” and “clean build”. Mr. 
May remembered appellant’s eyes from their general appear- 
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ance: (S.A. 12, 15-18). Appellant’s handkerchief mask at: 
the time of the robbery covered “[j]ust over the top of the 
lips; that’s all” (R. 75). During the course of cross-exami- 
nation Mr. May again identified appellant as the robber who 
carried the gun “by [his] look; his eyes and tall and clean 
face” (S.A. 17). 

Ernest McRae testified that about 10:00 A.M. on Sunday, 
February 2, 1958, appellant, who he had known for eight 
months, came to his home at 910 Twelfth Street, Southeast 
in the company of one Briscoe and stated, “Mac, I got some 
bad news for you this morning” [S.A. 19]. When Mr. 
McRae asked what was the news, appellant stated and the 
conversation continued as follows (S.A. 20): 


He said, “Speedo got shot last night.” 

And I asked him how did he get shot. Hesaid, “Well, 
it’s in the paper.” 

Well, I’m unable to read, so he taken the paper up 
and read it off tome. So, the only thing that I told him 
was this: “If the boy—” I asked him where the boy 
was. He said around to his house. And so I told him 
this: “Ain’t but one thing to do—would be the right 
thing to do,” and, I said, “that’s call the Robbery 
Squad.” 

I said, “It’s not as bad asit seem.” 

I said, “Tell them the whole story, how it happened, 
and” I say, “they will go along with you.” 

So, he asked me would I keep a package for him. I 
told him yes. 


During the course of the conversation appellant stated he had 
participated in the robbery although he did not name the per- 
son robbed (S.A. 21). Thereafter the witness testified (S.A. 
20): 


I taken this package and put it in my closet and he 
sat down in my front room. So, Briscoe, he left. And I 
stayed around about an hour or maybe an hour and a 
half, I am not sure of the time. But, anyway, when the 
detectives picked the rest of them up and came around 
to my house to pick Robert Elliott up, he was there at 
my house. 
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So, the detectives asked me was this Robert Elliott 
and I told them yes, sir. There was a colored detective, 
I just forget his name, and I pointed Robert Elliott out 
to him and he taken Robert Elliott * * * | 


The detective returned, and upon request, was given the pack- 
age appellant left with Mr. McRae. When opened, the package 
revealed a gun which was identified at trial as the same con- 
tained in the package (S.A. 20-22). | 

On cross-examination appellant elicited that his arrest oc- 
curred after Mr. McRae opened his door in response to a knock 
by a police officer, and a question by the officer, “was this Rob- 
ert Elliott sitting in the chair next to my door’, that 
the gun was turned over to the officer in his presence (S.A. 
21) and he admitted ownership therein (S.A. 24). . 
McRae further testified his only knowledge of the alleged 
robbery was the account given by appellant and his state- 
ment to the police was substantially the same as given at 
trial (S.A. 25). 

Detective Herbert S. Taylor testified that he arrested appel- 
lant shortly before 1:30 P.M. on Sunday, February 2, 1958 at 
910 Twelfth Street, Southeast. Appellant first told the officer 
that the gun used in the May robbery was around the corner at 
his home in premises 1207 I Street. Appellant told the officer 
shortly thereafter that the gun was in the premises where he 
was arrested. Upon returning to the Twelfth Street address 
Mr. McRae gave the gun to Sergeant Antonelli. About 1: 50 
P.M. the officer arrived with appellant at the Robbery Squad 
Office in police headquarters. Between the time of arrest and 
arrival at Police Headquarters, the officer told appellant “that 
the other defendants were arrested and he [appellant] ad- 
mitted his involvement.” Appellant “stated that he held the 
gun” in the May robbery (S.A. 40-43). 

Detective Sergeant Vincent L. Antonelli arrived at the om 
immediately after appellant’s arrest (S.A. 25-26, 35). The 
officer corroborated Detective Taylor’s testimony concerning 
appellant's statements respecting the location of the gun used 
in the May robbery (S.A. 38-40). Appellant admitted to 
the officer that the gun. recovered from Mr. McRae in his 
presence, identified at trial by the officer, was the sammie 
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used in robbing Mr. May the previous night at 250 Eleventh 
Street, Northeast. Upon examining the gun, the officer found 
as appellant stated, the gun was unloaded and without a mag- 
azine. Appellant was then taken from the scene and arrived 
at police headquarters about 1:45 P.M. (S.A. 36-37; R. 173.) 

Detective Louis Blancato, Jr. testified that as soon as ap- 
pellant entered the Robbery Squad office about 1:45 P.M., the 
officer identified himself, warned appellant against self-incrim- 
ination and told him he was wanted for the May robbery. Ap- 
pellant said, “he had already told the other officers about it, 
and he’d like to tell [Detective Blancato] too.” In detail, ap- 
pellant told the officer how he instigated, planned, and with the 
assistance of his brother, Briscoe and Walls, perpetrated the 
robbery at Mr. May’s grocery store at 250 Eleventh Street, 
Northeast, the previous Saturday night. Appellant’s state- 
ment was given voluntarily—specifically without promises, 
threats or coercion (S.A. 50-52). 

Thereafter, about 2:10 P.M., appellant, confronted by Mr. 
Exler who had arrived pursuant to a police request to view a 
line-up, admitted his complicity in the Exler robbery. Ap- 
pellant apologized, stated “the gun was not loaded and that 
he had no intentions of hurting the man, that all he wanted 
was the money” (S.A. 46, 49-50). 

Similarly, when Mr. Epstein reported to the Robbery Squad 
office about 2:25 P.M. (S.A. 47) and confronted appellant, 
the latter admitted his complicity in the Epstein robbery, ex- 
pressed his apology and assured the victim the gun was un- 
loaded “because he didn’t want to take a chance on hurting 
Mr. Epstein.” Appellant stated in detail “what part each 
of the other co-defendants had played in this holdup” (S.A. 
48-49). 

Prior to arraignment at 4:00 P.M. appellant “was finger- 
printed, photographed, booked and a line-up sheet * * * and 
a statement of facts [were] made on him.” It takes approxi- 
mately two hours to conclude all that work,” in order to “do 
it thoroughly” (S.A. 47). However, prior to appellant’s arrest 
the police failed in their attempt about 11:45 A.M. to 
contact the United States Commissioner. On a second at- 
tempt the officers learned from the Commissioner that he had 
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been to church and that the earliest he could be present for 
arraignment was about 4:00 P.M. (S.A. 51-52.) 
Regarding the time spent in questioning appellant, the off 
cer testified (S.A. 56): 
“He was being questioned while we were typing up 

these statements of fact and his line-up sheets. As 

these complainants would come in we'd stop and he 
would be placed in a line-up * * * He’d come right 

back and we'd start typing again to get it all typed so 

we could have him before the Commissioner at 4 
o'clock.” 


Promptly at 4:00 P.M. appellant was turned over to the Mar- 
shals at the Commissioner’s office (S.A. 52). Following 
arraignment, appellant freely and voluntarily admitted com- 
plicity in the three robberies while in the custody of the United 
States Marshal in the cell block (S.A. 53-56). 

On cross-examination appellant elicited that between 1:45 
and 4:00 P.M., he gave pre-arraignment statements concern- 
ing the three robberies; line-ups were held, after which 
appellant told the two complainants about their respective 
robberies. Following arraignment appellant repeated his con- 
fessions (S.A. 58). Upon the completion of cross-examina- 
tion the court admitted into evidence the gun and a certifi- 
cate from the Metropolitan Police Department that appel 
lant was without a permit to carry a pistol and closed its 
case (R. 219-221). Appellant elected not to present testi- 
mony and rested upon his motions (R. 229). 

During the course of trial appellant divulged the purpose 
of his pre-trial motion to suppress evidence—which the court 
announced would be ruled upon during trial (S.A. 1)—was 
for the purpose of suppressing all testimony of the complain- 
ants because the co-indictees were acquitted at a prior trial 
(S.A. 2, R. 63). Appellant also sought to suppress the re- 
volver Ronen from Mr. McRae (8.A. 3) and his admissions 
made to the complainants during the confrontation. Appel- 
lant urged that such admissions were inadmissible because he 
was illegally arrested without probable cause (S.A. 2-8, 5; 
A.A. 27; S.A. 11, 18-14). The court ruled that statements 
of appellant voluntarily given to the complainants were ad- 
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missible in evidence, whether the arrest was legal or illegal 
(A.A. 31-34; S.A. 13). The court further held that the lat- 
ter admissions were not barred by Rule 5(a). Thereafter, 
appellant’s request to ascertain the time of arraignment un- 
der Rule 5(a), F.R. Cr. P., was denied since nothing of the 
nature was then pending before the court (S.A. 13-15). 

Appellant’s subsequent objection to his admission, made to 
Sergeant Antonelli immediately after his arrest at the scene 
of arrest, upon the grounds of duress was, after his proffer, 
overruled (S.A. 27-28). Upon a hearing out of the jury’s 
presence the Government alone presented testimony and the 
court found appellant was arrested upon ample probable 
cause (A.R.A. 160; S.A. 29-35). 

Subsequent to the testimony of Detectives Antonelli and 
Taylor, appellant challenged the admissibility of his state- 
ments made between the time of arrest and arrival at police 
headquarters. The court ruled there was “no unreasonable 
delay.” (S.A. 4445.) 

During the testimony of Detective Blancato, appellant’s ob- 
jections to testimony of his admissions made to Mr. Epstein 
and Mr. Exler in the officer’s presence were overruled (S.A. 
48-49). Appellant did not object to the admissibility of his 
confession in the May robbery (S.A. 50-51). His objections 
thereafter to his admissions made to the officer after his ar- 
raignment in the Epstein robbery (S.A. 52-53) and in the 
Exler robbery (S.A. 54, 55) were overruled (S.A. 57). 

Arrest.—Officer Herbert S. Taylor of the Ninth Precinct, 
assigned to investigate the May robbery, testified out of the 
jury’s presence that on February 2, 1958, while at police head- 
quarters shortly before noon be observed Albert Elliott, ap- 
pellant’s brother and Briscoe in the Robbery Squad office; 
that the two men “were talking freely” about the May-robbery 
of the previous night. They admitted their participation and 
stated that appellant was also a party to the crime (S.A. 29- 
31; S.A. 32-34). After going first to appellant’s listed ad- 
dress for the purpose of effecting his arrest for the May 
robbery (A.A. 40-41), Officer Taylor, in the company of Offi- 
cer Washington and others consummated the arrest about 
1:30 P.M. at 910 Twelfth Street, Southeast, the home of Mr. 
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McRae (S.A. 19, 34, 41). Appellant was brought to the Rob- 
bery Squad office “before 2:00 P.M.” (S.A. 34). Following 
cross-examination of Officer Taylor, appellant elected not [to 
present testimony and the court ruled “there was probable 
cause to make the arrest of Robert Elliott on a felon charge 
without a warrant” (A.A. 41). 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code (1951 Edition) Section 
2901, provides: | 


Robbery.—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Rule 5, Federal Rules of Criminal Procedure, provides: | 


(a) Appearance before the Commissioner-—An offi- 
cer making an arrest under a warrant issued upon a com- 
plaint or any person making an arrest without a war- 
rant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a war- 
rant is brought before a commissioner or other officer, 8 
complaint shall be filed forthwith. | 


SUMMARY OF ARGUMENT 


The record reflects that no Property was seized from appel- 
lant and used as evidence. Thus, the issue of the legality of 
arrest is unaccompanied by a resulting illegal search and seiz- 
ure. The issue of the validity of appellant’s arrest is, there- 
fore, not before the court. Similarly, statements given by a 
defendant under arrest are not, ipso facto, affected by the 
nature of the arrest. Only statements which are involuntary 
or fall within the exclusionary rule are proscribed. Appellant’s 
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statements fall in neither category. Hence, fora second reason 
the issue of appellant’s arrest is not presented by the record. 
In any event, the statements given by appellant’s accomplices, 
one of whom was appellant’s brother, while under arrest, dur- 
ing which time they “talked freely” about the robbery in 
which they revealed appellant also participated was competent 
hearsay information in support of probable cause. Like the 
statements of a defendant, the legality of their arrest is not, 
standing alone, material. 

2. Appellant’s admissions during confrontation were spon- 
taneous and voluntary. As such they are not proscribed by 
Rule 5(a). Assuming, arguendo, other pre-arraignment con- 
fessions, are properly the Court, such were given between 1:30 
and 4:00 P.M. on a Sunday, during which time necessary and 
proper procedures were being employed by the police. In any 
event, appellant’s post-arraignment confessions were substan- 
tially the same as his pre-arraignment confessions, thus pre- 
cluding reversible error. 

3. Testimony concerning complicity of co-indictees, tried 
and acquitted prior to appellant’s trial is admissible in evi- 
dence at appellant’s trial. The exigencies of proof make such 
testimony necessary and important. Acquittal of one prin- 
cipal or accomplice does not bar prosecution or conviction of 


the other. 
ARGUMENT 


L The question of probable cause is not presented by this 
record which shows no property was seized from appellant. 
In any event, probable cause to believe a felony had been 
committed justified appellant’s arrest 


Appellant contends that his arrest for the May robbery was 
effected without probable cause to believe a felony had been 
committed (Br. 6-8). Although he concludes that a gun 
admitted into evidence should have been suppressed, he does 
not contend that such was seized from appellant, or from his 
premises. The record refutes such a contention, for nothing 
is plainer than the fact that the gun was relinquished to the 
police by Mr. McRae who had custody of the gun in prem- 
ses owned by Mr. McRae. “Since appellant’s personal rights 
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‘were not violated, he has no standing to contend that the 
entry and subsequent seizure were unlawful.” Jones v. 
United States, —— U.S. App. D.C. ——, F. 24 —— (No. 
14437, decided December 19, 1958). See Accardo v. United 
States, 101 U.S. App. D.C. 162, 247 F. 2d 568 (1957), cert. 
‘denied, 355 U.S. 848. See also Fredericksen v. United States, 
—— US. App. D.C. ——, —— F. 2d —— (No. 14851, de- 
cided April 23, 1959), Woodard v. United States, 102 US. 
App. D.C. 398, 254 F. 2d 312 (1958). Suffice it to add, as 
the trial court no doubt ruled on one occasion (A.A. 31-34), 
the legality of appellant’s arrest, without a resulting illegal 
search and seizure, presented no question at trial. Collins v. 
Frisbie, 342 U.S. 519, 522 (1952); Green v. United States, 88 
US. App. D.C. 249, 188 F. 2d 48 (1951), cert. denied, 341 
US. 955; Guillars v. United States, 87 U.S. App. D.C. 16, 

182 F. 2d 962, 972 (1950). Hence, assuming the illegality 
of appellant’s arrest such could not affect the seme Ney 
of the gun into evidence. 

Similarly, this Court has determined that statements ade 
by a defendant illegally under arrest are not, ipso facto, an- 











admissible in evidence. In Smith v. United States, 103 U. S. 
App. D.C. 48, 254 F. 2d 751 (1958), cert. denied, 357 U.S. 
937, the Court, in an alternative holding respecting the ad- 
missibility of inculpatory statements of a defendant on trial, 
stated, 103 U.S. App. D.C. at 55: 


“We believe the rule to be that confessions made 
while a defendant is under arrest are admissible in evi- 
dence if voluntarily made and if Rule 5, Federal Rules 
of Criminal Procedure, 18 U.S.C.A., is not wolated 
whether the arrest was legal or illegal. » 


In arriving at the conclusion, the Court in Smith noted that 
the rule of law had been followed by this Circuit in Gibson 
v. United States, 80 U.S. App. D.C. 81, 84, 149 F.. 2d 381, 
384 (1945), by the Second Circuit in United States v. Walker, 
197 F. 2d 287, 289 (2d Cir. 1952), by the Tenth Circuit in 
Brinegar v. United States, 165 F. 2d 512, 515 (10th Cir. 
1947), aff'd, 338 U.S. 160 (1949) and by several state cour 
of appeal. See 103 U.S. App. D.C. at 55, fn 4. 
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In Gibson v. United States, supra, wherein the home of co- 
defendant O’Kelley had been illegally invaded and searched, 
and O’Kelley thereafter gave voluntary statements, not de- 
nied at trial, during his custody at Police Headquarters with 
respect to contraband stored in an apartment of his on Provi- 
dence Street, consented to the search thereof; and subsequently 
while on bond visited the police officers and reported that the 
contraband seized from the Providence Street address, was 
obtained from a source out “West”, and kept for the purpose 
of sale, the Court held the incriminating evidence admissible 
to prove O’Kelley’s guilt upon that count of the indictment 
which charged illegal possession of the marihuana seized at 
the Providence Street address. In doing so, the Court stated 
80 U.S. App. D.C. at 84: 


“The marihuana obtained by the officers from the Provi- 
dence Street house was the basis of the second count of 
the indictment against O’Kelley, and his statements to 
the officers following his arrest and his other statement 
the next day were, as he admitted, entirely voluntary, 
and though when the first statement was made he was 


under an illegal arrest, we think that fact does not re- 
quire the rejection of evidence volunteered by him for 
reasons sufficient to himself and made without force or 
compulsion or promise of reward.” 


The record reflects, as referenced in the counterstatement and 
demonstrated in Argument II, infra, appellant’s statements 
were given without coercion or duress and without violation of 
the exclusionary rule. Under the doctrine of Smith v. United 
States, supra, appellant’s statements could not be suppressed 
and were admissible in evidence upon the issue of his guilt. 
Thus, for a second reason the issue of the validity of appellant’s 
arrest is not presented by the record in this case. 

In any event, probable cause existed for the arrest of ap- 
pellant without a warrant.’ As reiterated in Ellis v. United 


2 Appellant contends, in effect, that statements given the police by his 
brother Albert Elliott and one Briscoe admitting their guilt and implicating 
appellant in the May robbery did not constitute probable cause for his arrest 
because at a separate trial another judge of the District Court held Albert 
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States, —— US. App. D.C. ——, —— F. 2d —— (Nos. 13511; 
14606; decided February 12, 1959), actions of the police are 
“not to be ‘measured by what might be probable cause to an 
untrained civilian passerby. When a peace officer makes the 
arrest the standard means a reasonable, cautious and prudent 
peace officer.’ Bell v. United States, 102 U.S. App. D.C. 383, 
254 F.2d, 86, cert. denied, 358 U.S. 885 (1958). See also Draper 
v. United States, —— U.S. —— (January 26, 1959).” | 
In the instant case the circumstances were, as referenced in 
the counterstatement, that the police had knowledge of the 
May robbery perpetrated on Saturday night, February 1, 1958. 
They also knew at least three men were involved. From the 
confessions of two men arrested the following Sunday morn- 
ing, appellant’s brother and Briscoe, they learned appellant was 
one of the perpetrators. Following their arrest the two men 
“talked freely” about the May robbery, as they identified ap- 
pellant and stated he had held the gun in the robbery. Such 
information under the circumstances, by actual participants in 
the robbery, one of whom was appellant’s brother, constitutes 
reliable information upon which to predicate an arrest. Per- 
haps the only stronger probable cause could have been appel- 
lant’s voluntary admission of complicity. Appellant’s arrest 
was indeed the act of a “reasonable, cautious and prudent peace 
officer.” | 
The same rule of law declared in Smith v. United States, 
supra, which renders admissible statements of a defendant vol- 
untarily given, albeit under illegal arrest, leave no doubt that 
the statements of appellant’s brother and Briscoe were properly 
utilized to support probable cause for appellant’s arrest. Hear- 
say evidence is admissible upon the issue, Draper v. United 
States, supra, and the legality of the arrest has no adverse 
effect upon the voluntary statements. Smith v. United States. 
Thus, under the proper standards, it is clear, as the District 
Court ruled, upon the uncontradicted evidence presented by 
the Government, “there was probable cause to make the 








and Briscoe were illegally arrested (A.A. 13), their pre-arraignment and 
post-arraignment confessions therefore involuntary and inadmissible! in 


evidence, and directed a verdict of acquittal (A.A. 16-17; Br. 6, 8). 


506435—59——2 
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arrest of Robert Elliott on a felony charge without a warrant” 
(A.A. 41)3 


Il. Appellant’s oral admissions were properly introduced 
into evidence 


Appellant contends that his admissions made to complain- 
ing witnesses in the Exler and Epstein robberies during their 
confrontations are barred by Rule 5(a) and Mallory v. U nited 
States, 354 U.S. 449 (1957). He makes no such contention 
concerning Rule 5(a) with respect to incriminating statements 
made to the police immediately upon his arrest for the May 
robbery, elaborated upon at the Robbery Squad office before 
arraignment and repeated after arraignment as to all three 
robberies. For it is obvious that appellant does not intend 
the conclusion of his argument to raise the precise issue.* 

As referenced in the counterstatement, appellant was 
arrested on Sunday, February 2, 1958, about 1:30 P.M., ad- 
mitted complicity at the scene of arrest and enroute to Police 
Headquarters where he arrived approximately 1:45 P.M. 
Two complainants, Mr. Exler and Mr. Epstein were sum- 
moned to Headquarters for the purpose of viewing the line-up. 
One arrived about 2:10 and the other about 2:25 P.M. during 
which time the officers were preparing line-up sheets and state- 
ments of facts. Line-ups were held for each complainant. 
They could not identify appellant. Appellant, however, 
recognized the complainants and told them of his participa- 
tion in the respective robberies—that he held the gun. To 
both complainants appellant assured his victims he intended 
no physical harm, and for that reason he carried an unloaded 
gun. Clearly, appellant’s statements made at the scene of 


2 Appellant neither called his brother Albert nor Briscoe to testify upon 
the issue heard out of the jury’s presence. Thus, the voluntariness of the 
co-defendant’s statements remained unchallenged, since the Governments 
evidence showed that the co-defendants “talked freely” about the robbery 
as they implicated appellant. Nor was any showing made by appellant that 
the co-defendant’s statements were obtained in violation of Rule 5(a). 

“Appellant concludes “that all admissions and statements made by 
appellant were to ‘poison fruit’ of an illegal arrest * * * in addition 
identifications made of appellant during an illegal arrest” (Br. 9). This 
contention is refuted in Argument I of appellee’s brief. 
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arrested, while enroute to Headquarters and volunteered to 
the complainants were admissible in evidence. | 
It is well established that what is or is not “unnecessary 
delay’ within the meaning of Rule 5(a) and Mallory v. United 
States, supra, depends upon the facts and circumstances of 
each case. Heideman v. United States, —— US. App. D.C. 
, 259, F. 2d 943, 945 (1958) ; Porter v. United States, —— 
U.S. App. D.C. ——, 258 F. 2d 685, 689 (1958). See! also 
Trilling v. United States, —— U.S. App. D.C. ——, 260 F. 
2d 677, 678 (1958). “It is not simply a matter of hours, one 
way or another, but of police purpose and conduct in the 
light of circumstance.” Jd. Stated in another fashion by 
this Court, “A fair definition of ‘delay’, as used in this con- 
text, is to ‘put-off, to postpone, to impede the progress jof’.” 
Metoyer v. United States, 102 U.S. App. D.C. 62, 64, 250 F. 
2d30 (1957). “Delay does not mean mere passage of seas 
it means passage of time during which that which should and 
could be done is not done.” Id., 102 U.S. App. D.C. at 64. 
Above all else, Rule 5(a) does met require arraignment im- 
mediately upon arrest, especially if the arrest is effected after 
“the ordinary professional hours of Commissioners and Judges”. 
Porter v. United States, supra, 258 F. 2d at 389. More- 
over, whenever the arrest is based upon probable cause, the 
Rule allows for implementation of “the ordinary administra- 
tive steps required to bring a suspect before the nearest avail- 
able magistrate”. Mallory v. United States, supra, 354 US. 
at 453. Such administrative steps include brief interrogation 
of the suspect which does not amount to “grilling”, as well 
as “the preparing of papers, booking, photographing, finger- 
eee and transportation, all of which are not only proper 
activities but necessary.” Heideman v. United States, supra, 
259 F. 2d at 946. See also Mallory v. United States, supra. 
More specifically, in Metoyer v. United States, supra, this 
Court laid to rest the propriety of interrogating an arrested 
suspect with the following language (102 U.S. App. D. C. at 
65): 








“If police are compelled to arraign all sotentubeas" 
pects before questioning any of them we shall have 
used the artificial niceties and superficial technicalities 
concerning the absurdity—and dangerous absurdity at 
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that. Every citizen has a right to insist that the police 
make some pertinent and definitive inquiry before he 
may be arraigned on a criminal charge, which even if it 
is later abandoned inflicts on him a serious stigma.” 


Similarly, this court has laid to rest the contention that vol- 
untary statements of the accused made to the complainants 
during confrontation are proscribed by the Rule. See Fred- 
ericksen v. United States, supra. Rogers v. United States, 

US. App. D.C. ——, —— F. 2d —— (No. 14711, decided 
February 19, 1959). Thus, appellant’s statements to the two 
complainants as in Rogers “did not result from police interro- 
gation”. Id., Slip op. p. 2, but were, as in Fredericksen, supra, 
“spontaneous and voluntary” utterances. Although the two 
complainants did not recognize appellant, he recognized them 
and admitted to each separately that he held the gun in the 
respective robberies. “Statements so volunteered without 
questioning before arraignment are admissible in evidence.” 
Mallory v. United States * * * does not hold otherwise.” 
Fredericksen v. United States, supra (Slip op. p. 3). Thus, 
the complainants and the officer properly testified as to the 
confessions voluntarily given upon confrontation. 

Assuming, arguendo, that the remainder of appellant’s pre- 
arraignment confessions are properly in issue before the Court, 
it is equally clear that Rule 5(a) was not violated. As pre- 
viously noted, such other pre-arraignment confessions were 
made at the scene of the crime, while in transit to Police 
Headquarters and in addition during other proper administra- 
tive steps as “the preparing of papers”. The procedure fol- 
lowed by the law enforcement officers in appellant’s case was 
well within “ordinary and necessary police administrative pro- 
cedures.” Heideman v. United States, supra. In fact what 
the Court stated in Metoyer v. United States, supra, is ap- 


* The record reflects that appellant did not object during testimony con- 
cerning his admissions of the May robbery (S.A. 50-51): that, although 
the Government restricted appellant’s admissions in the Exler and Ep- 
stein robberies to post-arraignment confessions (S.A. 52-53), appellant 
elicited he had also given pre-arraignment confessions concerning the 
latter robberies (S.A. 58). Under such circumstances Gilliam v. United 
States, 103 U.S. App. D.C. 181, 257 F. 2d 185 (1958) bars review of the 
pre-arraignment confessions. 
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plicable here, from 1:45 to 4:00 P.M., “Every minute * * * 
is thus accounted for by careful, painstaking scrupulously 
proper police work.” 102 U.S. App. D.C. at 64. Especially 
is this true when the officers had appellant arraigned on a 
Sunday at the earliest possible moment after appellant’s ar- 
rest that the Commissioner was available, even though arraign- 
ment was not then required. Porter v. United States, supra, 
Suffice it add, the record demonstrates appellant’s pre-ar- 
raignment admissions were without coercion or duress. He 
does not contend otherwise on appeal. Thus, clearly, no rights 
of appellant were violated through the admission into evidence 
of his voluntary statements, given during proper police 
procedure. 
In any event, appellant’s post-arraignment confessions are 
not barred by Rule 5(a). United States v. Carignan, 342 US. 
36, 39 (1957). Since the post-arraignment confessions prop- 
erly admitted in evidence are not substantially different from 
the pre-arraignment confessions, the latter could not—assum- 
ing illegal detention, arguendo—have prejudiced substantial 
rights of appellant. Cf. Porter v. United States, supra. See 
Kotteakos v. United States, 328 U.S. 750, 764-765 (1946). | 





II. Testimony concerning co-indictees, albeit acquitted, was 
admissible evidence upon appellant’s separate trial 


Each of the three victims of the robberies testified about the 
circumstances surrounding the respective robberies. Mr. 
Exler’s testimony revealed that appellant was aided by an- 
other man. Mr. Epstein and Mr. May’s testimony revealed 
that appellant was aided by two men. Appellant contends 
that the entire circumstances surrounding the robberies is in- 
admissible in evidence. The contention is clearly frivolous. 
Cf. Williamson v. United States, 27 U.S. 425, 451 (1908); 
Bracey v. United States, 79 U.S. App. D.C. 23, 25-26, 142) F. 
2d 85, 87-88 (1944); Borum v. United States, 61 App. 2: 
4, 56 F. 2d 301 (1932), aff'd. 284 U.S. 546. 

In support of his contention appellant asserts (Br. 9): 


“Tn the case of Frank v. United States, 262 F. 2d 695, 
the Court said, ‘although sensational and shocking evi- 
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dence may be relevant, it has an objectionable tendency 
to projudice the jury.’ ” 
To continue the complete quotation which this Court cited 
from United States v. 88 Cases, More or Less, Containing 
Bireley’s Orange Beverage, 189 F. 2d 967, 975 (3d Cir. 1951), 
this Court stated in addition: 


“Tt is, therefore, incompetent unless the exigencies of 
proof make it necessary or important that the case be 
proved that way.” 


Thus, appellant has obviously misconstrued the holding in 
Frank v. United States, supra. 

In any event, if Frank were applicable, testimony concern- 
ing the co-indictees was competent evidence because “the ex- 
igencies of proof make it necessary or important that the case 
be proved that way.” Cf. Borum v. Umted States, supra. 
Moreover, the acquittal of one pricipal to a crime does not bar 
prosecution of appellant nor evidence concerning the former. 
See Gray v. United States, —— US. app. D.C. ——, ——F. 2d 
— (No. 143359} decided October 3, 1958), and cases cited 
therein. The admissibility of such evidence precludes error 
in the prosecutor’s opening statement. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


OLIveR GASCH, 
United States Attorney. 
Cart W. BELCHER, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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Criminal Action No. 229-58 


UnitTED STATES OF AMERICA 
v. 


Rosert M. EvLiorr, DEFENDANT 


WASHINGTON, D.C., October 16, 1958. 

The above-captioned case came on for trial before the 
Honorable Alexander Holtzoff, United States District Judge, 
and a jury. 
Appearances: On behalf of the Government: Arthur J. Me- 
Laughlin, Esq., Assistant United States Attorney. On behalf 
of the Defendant: Carroll F. Tyler, Esq., Washington, D.C. 


+ * % * * 
PROCEEDINGS 


* * * * * 


(The following proceedings were had at the bench:) 
Mr. Tyter. Thank you. Your Honor, I would like to ad- 
vise the Court, before the jury is sworn, that there is in fact 
a@ motion pending to suppress certain evidence. 
The Court. I will hear that in connection with the trial, 
When was the motion filed? 
Mr. Trier. It was seasonally filed, your Honor. There is 
an order in the jacket continuing the hearing of the motion 
until today, without prejudice. I would refer your Honor to 
that motion. 
The Court. I will hear it at the trial. | 
Mr. TyuEr. All right, your Honor. Of course, your Honor, 
I wish to say further that, I think, preliminarily, at the com- 
mencement of the trial, there will be a motion in connection’ 
with our previously filed motion to suppress. 
The Court. I will hear you as soon as the opening state-| 
ments are made. | 
(The following proceedings were had in open court: ) 


® + * + * 
la 
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OPENING STATEMENT BY COUNSEL ON BEHALF OF THE 
GOVERNMENT 


+ * * * * 


Mr. Tyrer. I would object to the reference Mr. McLaughlin 
is making as to what they intend to show as to defendants 
Albert Elliott, Walls, and Briscoe. 

The Court. Objection overruled because I presume the gov- 
ernment intends to show that they were joint participants. 
I will overrule the objection. 


* * + * 


The Court. Mr. Tyler. 

Mr. Tyter. We will reserve our opening statement, your 
Honor. 

The Court. You may make it now or you may waive it, but 
you may not make it later. That is the practice I always 
follow. 

Mr. Tyter. In keeping with your Honor’s admonition, then, 
of course we will have to waive. 


+ * * * + 


(The following proceedings were had at the bench:) 


* * * * * 


Mr. Tyter. Yes, sir. Your Honor, our defense is this: 
Actually, we are relying upon the prior decision of the Court. 
The other three defendants in this case were acquitted by the 
Court. They were acquitted by reason of the fact that the 
Court felt that the evidence in the case—the seizure of the 
evidence in the case was illegal, that the arrest was illegal. 

The Court. I see. The legality of the arrest has nothing 
to do with the case except as it effects the seizure. 

Mr. Tyzer. Your Honor, I think the Court first, in its 
ruling, suppressed the evidence because it arose out of an 
illegal arrest. Then the Court found the arrest was illegal 
because of an absence of probable cause. 

The Courr. But what bearing does that have on this de- 
fendant? 

Mr. TytEer. May I continue, your Honor? This defendant 
was to have been tried with the other four defendants. The 
factual situation is identical. This is the same case—— 
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The Court. But was there any seizure from him? 
Mr. McLaveuuin. No, your Honor. 
Mr. Truzr. I believe there was a revolver. | 
Mr. McLaveuurn. Not from him. It was turned oret 
the police by a McCray. | 
The Court. You see, only a person from whom the i 
was made can complain. | 
% + * * + 
Mr. Tyuer. Yes, sir. There was only one problem that 
confronted me, your Honor, from a practical matter, and that 
is the previous ruling of the Court. I wanted to get your 
Honor’s disposal of that. 
The Court. The point is that if the search and seizure 
was illegal, that makes the evidence inadmissible as to those 
persons from whom it was seized, but it does not make it 
inadmissible as against anybody else. | 
Mr. Tyrer. Your Honor, the Court went further in its rul- 
ing. I think the evidence will show in this case—of course, 
I don’t want to go into evidentiary matters, but the arrest 
of this defendant arose out of the same factual circum 
stances—— | 
The Court. That does not make any difference. If A and 
B are arrested illegally and B is searched and some article 
is seized from him, that article is inadmissible against B be- 
cause the search and seizure are illegal so far as B is con- 
cerned. That same article would be admissible as against A 
because it was not seized from him and he was not aggrieved 
by the illegal search and seizure. 
Is that not the situation? 
Mr. McLavcuuin. That is my understanding. 
The Court. Is that the situation here? | 
Mr. McLavcuuin. Some of it. This defendant wasn’t ar- 
rested in the house or anything else. | 








* * * * = } 
Max Exter was called to the stand by the Government, 
and having been duly sworn was examined and testified as 
follows: | 








4a 
DIRECT EXAMINATION 


Mr. Tyter. Before this witness begins his testimony, I think 
we should approach the bench. 


+ * * * * 


The Court. What is your point? 

Mr. Tyuzr. I am going to object to the testimony of this 
man at this time. Now, the reasons for my objection are 
as follows, Your Honor: 

This Max Exler testified in the proceedings previously to 
this trial. Now, it was determined in that trial that this 
man’s testimony—I hope Your Honor has a copy of the 
transcript. 

The Court. No; I haven’t. 

Mr. Tytzr. Well, it was determined at that time that this 
man’s testimony was not acceptable to the court because of 
the fact that he was able to identify—— 

The Court. No, no. You have a right to object to any 
question that is asked of the witness. You may not object 
to the witness testifying. You wait until testimony is de- 


veloped and if you have any legal objection to any question, 
state the objection at the time. 


* * * * * 


Mr. Trter. Very well, Your Honor. After the testimony 
develops, Your Honor will allow me—— 

The Court. Mr. Tyler, when any question is asked that 
you consider inadmissible, you may object to the question. 
Let us proceed. 


+ * + * * 


By Mr. McLavcHuin: 

Q. Is that the man you had the conversation with at police 
headquarters? 

A. That’s right. 

Q. Now, have you told us all that he said to you at that 
time? 

A. That’s all hesaid. Asked him how much money he took 
and he told me he had about twenty-one dollars; seven dollars 
apiece. That’sall he told me. 
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Q. Now, what did you mean when you said that the |de- 
fendant recognized you? 
A. Well, because I didn’t recognize him in the beginning 
because he had the handkerchief when he did the job, but he 
told me himself what he did. 
The Court. What did he tell you? | 
The Wrirness. I asked him how much money he got, so he 
told me he had twenty-one dollars and they divided in SESS ; 
seven dollars a piece. 


By Mr. McLavcHL In: 
Q. Now, your store at that time was located in the Distri 
of Columbia; is that right? 
A. That’s right; same place. 
Mr. McLavuGuuin. That’s all I have, Your Honor. 
Mr. Tyter. Your Honor, if Your Honor will note, there is a 
motion filed in this case to suppress certain matters. My pre- 
vious objection was addressed —— 
The Court. Will you come to the bench? 
(At the bench: ) 
The Court. Now, what is your motion? 
Mr. Tyter. Your Honor, I filed a motion to suppress lia 
evidence. Now, a part of the matter which I move to suppress 
in this case was going to the point to allow us to have a hearing 
to ascertain the propriety of admission of this gentleman’s 
testimony. | 
The Court. I don’t have preliminary hearings on admission 
of testimony. A motion to suppress evidence may only be 
made to suppress the use of objects obtained by an unlewtal 
search and seizure. 
Mr. Tyter. Your Honor, I would object to this man’s teati- 
mony on the grounds that that was the result of an illegal 
arrest. | 
The Court. Objection overruled. 
Mr. Tyrter. May we finish, Your Honor? May we finish 
our explanation? 
The Court. You have finished. You objected and stated 
the ground, and I overruled the objection. No, I don’t pec 
prolonged arguments on objections to evidence. 
e: oe . + * a 
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Thereupon IsrazL Epsrern was called to the stand by the 
Government and having been duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. McLaucHuIn: 
+ * + * * 

Q. You say that you saw the man at police headquarters who 
had the gun? 

A. Yes. 

. Why do you say that? 

. Well, he himself told me. 

. What did he tell you? 

_ He said that he was the one that had the gun pointed at 


. What else, if anything, did he say to you? 

. I don’t think we spoke but just briefly; just a very short 
couple of words. He said he was the one that pointed the gun 
at me. 

Q. Do you see that man in court here today? 
A. Yes, sir. 
Q. That you saw at police headquarters? 


A. Yes, sir. 
Q. Will you point at him, please? 
Mr. Tyter. May the record show my objection. 
+ * * » cco 
Mr. McLavecHun. Yes. Come down and put your hand on 
his shoulder. 
* * + * we 
The Witness. (At defense table:) This man here, told me 
that—— 
By Mr. McLavcHuin: 
Q. Which man? 
(Witness indicated.) 
Mr. McLavcHuin. May the record show the witness points 
to the defendant, Robert Elliott? 
The Court. Let the record show that the witness pointed to 
the defendant. 
(Witness resumed the stand.) 


* + 2 





| 
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Thereupon Lim K. May was called as a witness by the Gov- 


ernment, and having been duly sworn was examined and testi- 
fied as follows: 
Direct examination by Mr. McLaveuuin: 


* * * * 


Q. Where do you live, Mr. May? 
A. 250 Eleventh Street, Northeast. 


* * * 





Q. And what is your business? 

A. Grocery store. 

Q. And where is your grocery store located? 
A. 250 Eleventh Street, Northeast. 


* a * + & 
Q. Now, on that date of February Ist of 1958 were you in 
the store that evening? 
A. Yes, sir. 
Q. And was there anyone else in the store with you? 


* * * + + 


The Wirness. My wife and my children sitting in the store, 


* * * * & 


Q. Now, while you and your wife were in the store, did 
something unusual happen in the store that evening? 

A. Yes, sir 

Q. And tell us approximately what time, would you cay? 

A. Little after ten o’clock, on Saturday night. 


* * * * * | 
| 


By Mr. McLavucHuin: 
Q. Now, tell us what happened in the store on February 
first. 
A. Around 10:20 at night I was standing at the counter and 
one man come in—buy a quart of milk—— | 
The Court. Don’t talk so fast. | 
The Witness. Give me fifty cents and I go get quart of 
milk and give to the man, and two men follow by the man! 
bought the milk, and the man, “This is the holdup.” So the 
man buy the milk and then, “Give me fifty cents back,” so I 
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give the man the fifty cents back for the milk and the man 
come and hold me up. 


By Mr. McLavcGsuin: 

Q. Now, when the man was buying the milk, how many 
other men came in the store? 

A. Two more men. 

Q. Two more men, and how did they come in the store? 

A. Come right in—first, the milk man come in and follow 
the milk man the two men come behind the milk man. 

Q. The two men that followed the man in that attempted to 
purchase the milk, did you see them? 

A. Yes, sir. 

Q. Allright. Were you able to observe anything about them 
as they came in the store? 

A. Yes, sir. 

Q. What? 

A. I see handkerchiefs around here [indicating] and a gun 
and said, “This is hold up.” 

Q. Who did he say, “This isa hold up,” to? 

A. The man had agun. 

Q. Did he say that to you? 

A. Yes, sir. 

Q. When he said that to you, in what direction was the 
gun pointed? 

A. He pointed at me, told me to open the register, and he 
took all the money. 

Q. Now, which man took the money? 

A. The other one, the one had knife and one took the money. 

Q. The one with the knife—what did he do, if anything, 
while in the store? 

A. The man had a gun, he said stand beside the man had. 
knife, and the man had—— 

* oa * % + 

The Wrrness. After open the cash register and took money, 
and he asked for the pocketbook, so I get my pocketbook and 
open it up, and told me to open it up too, so I give him my 
two dollar bills, give it to him, so he walked right off. 
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By Mr. McLavucHuIn: 

Q. Now, which man did you give your money to? 

A. The man with the knife, he took it. 

Q. The man with the knife is who you gave the money to; is 
that right? | 

A. Yes, sir. 

Q. While you were giving the money to the man with ane 
knife, what was the man with the gun doing? 

A. The man with the gun stand beside the one that Sores 
pointed at me. 

Q. Now, was there anyone else in the store at that time? | 

. You mean my wife? 

. Was she in the store? 

. Yes, sir. 

. And what happened, if anything, to her? 

. After he walked right off and the man—— | 

. Which man? | 

. The man with the knife pointed the knife at my wife and 
then the gun man walked right over and leave the front door. 

Mr. Tyuer. I’msorry. I didn’t get that. 

The Witness. The man had a knife 

Mr. Tyrer. Wait a minute. I didn’t get that last bit of 
testimony. 

The Court. Don’t interrupt. We will have the answer mad 
to you later, but don’t interrupt like that. 

Now, proceed. 

The Wirness. The man had a knife pointed at my wife 
and the man with the gun over in the front door, leave the 
front door, wait for the man come out with the money, and 
after he come out of front door, he opened the front door, I shot 
the man with the knife. | 

The Court. Now, do you wish to have the answer read? 

Mr. Truzr. I’m afraid so, Your Honor. 

The Court. Let the reporter read the answer. 

(Last answer read. ) 

The Wirness. With a gun. 

The Court. You shot the man with a gun. 

The Witness. I shot the man with the knife. 

506435 —59—3 
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By Mr. McLavGHLIn: 

Q. You shot the man with the knife. 

A. I shot the man with the knife; the man with the gun 
standing at the front door. 

Q. Now, when you shot the man with the knife, did you hit 
him? 

A. Ihithim. He fell on the floor. 

Q. He fell down on the floor. 

A. Yes, sir. : 

Q. All right. And when he fell down on the floor where 
was the man with the gun? 

A. He stand beside—stand on the corner of the door, you 
know? 

The Court. Wait just a minute. 

The Witness. That’s—— 

The Court. Just 2 moment. Let the Court speak. We 
have to understand what you are saying. Now, would you 
mind repeating what you said, and go slow and try to speak 
as distinctly as you can. 

The Witness. I got a double door. One side open and on 
one side not open, with the hooks on, you know, and the man 
with the gun stand beside the door not open, and the man 
with the knife, he opened the door, tried to get out, and I shoot 
him. 

Q. When you shot him, the man with the knife, did fall to 
the floor? 

A. Yes, sir. 

Q. What happened after he fell to the floor? 

A. Fell to the floor, so I emptied my gun, so the man with 
the gun pick up the man on the floor and walk right off, so I 
called the policeman. 

Q. You called the police? 

A. Yes, sir. 

Q. Now, after these men left your store, did you check to 
find out whether any money was taken? 

A. Yes, sir. 

Q. How much money was taken? 

A. Oh, $40.00, and beside all my two dollar bills in my 
pocket. 
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Q. All your two dollar bills in your pocket. Can you tell 
us how many two dollar bills? | 
A. Twenty. 
Q. Twenty dollars? 
A. No—$40.00. Twenty a piece—$2.00 bills. 
The Court. How much was taken altogether? 
The Witness, Altogether about $80.00, I guess. 


By Mr. McLavexun: 

Q. Now, were you able to identify any of the men wha 
came in your store that night? | 

A. Yes, sir. 

Q. Are you able to identify the man who had the gun? 

A. Yes, sir. 

Q. Do you see him in court here today? 

A. Yes, sir. 

Mr. Tyrer. Your Honor, I am going to object. 

The Court. Objection overruled. 

Mr. Tyter. May J-—— 

The Court. No, no. You have made your objection; I have 
ruled on it. | 

By Mr. McLavexuuin: 

Q. Will you point at him, please? 

A. Sit over there. | 

Q. Where is he seated at the table? One, two or three men? 

A. Justone. Just I see that one there. 

Q. Come down and put your hand on him. | 

Mr. McLaveHurn. May the record show he identifies the 
defendant, Robert Elliott? 

The Courr. The record may so show. 


Cross-examination by Mr. TyzEr: 


* * * * * 


Q. I will go back, Mr. May. DoI understand you to mean 
you made one trip to police headquarters and one trip to jail? 
A. Yes, sir. | 


Q. Now, when did you make the trip to police 
headquarters? | 
A. Sunday. 


506435—59———_-4 
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Q. Was that Sunday following the robbery? 
A. Next day. 

Q. The next day? 

A. Yes, sir; the next day. 

Q. When did you go to the jail? 

A. I forget what day. 


By Mr. Tyter: 


Q. You were taken to the jail by two detectives; is that 
right? 

A. Uh-huh. (Nodding in the affirmative.) 

* * * & 
By Mr. Ter: 

Q. Were you told at the time you were taken to the jail 
by the detectives you were going to identify the men who had 
committed the robbery? 

A. Yah, I tried to. 

Q. Is your answer yes? 

A. Yes. 

Q. Now, when you went to the jail—and by the way, sir, 
where is this jail you were taken to? 

A. The jail—15th Street. I don’t know—I don’t know 
anything about jail. 

Q. Now, when you were taken to the jail, how many men 
were brought out to you? 

A. About 12 or 15; I forget. 

Q. 12 or 15? 

A. Yes. 

Q. Now, when you were being transported to the jail on 
this occasion, did the police department—members of the 
police department who took you there discuss with you what 
the man looked like they had? 

A. No. 

Q. Now, the man who had the gun had a mask on his face 
Of some kind, didn’t he? 

A. I can tell by his eye and he’s tall. 

Mr. Trier. Will the reporter read that answer? 

The Court. Yes, the reporter will read the answer. 
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(Last answer read as follows: “I can tell by hiseye.”) 
Mr. McLavexuin. He said something further. “And he’s 
tall.” | 





By Mr. Tyuer: | 
Q. Now, do I understand sir—let me ask you this: How 
was the mask placed upon the man’s face who came in your 
store? 
A. Just over top of the lips; that’s all. 
Q. Now, do I understand you to mean that you identified 
the man in jail by his eyes and his height? 
A. No; I didn’t. | 
(The following proceedings were had at the bench: ) | 
Mr. Tyrer. * * * | 
Your Honor, the other day we had a brief discassion and 
I went briefly into the matter of the arrest and the detention 
of the defendant. At that time your Honor ruled, on the 
basis of Smith vs. United States, in which there was some 
dicta to the effect that the arrest—the confession, whether 
it was a result of an illegal arrest or not was not of any 
moment, so long as the confession was voluntary. 
I wish briefly, if your Honor would allow me to—I had 
an opportunity to look at Smith again and, of course, I know 
your Honor is thoroughly familiar with Smith, but may I say 
this in reference to Smith: In reference to the Smith case 
the facts—— | 
The Court. I am going to adhere to my ruling and I am 
not inclined to hear further argument. | 
My ruling is as follows: That as indicated by Judge Pretty- 
man, and as I think has always been the law, the legality or 
illegality of the arrest has no bearing on the admissibility of 
a confession so long as the confession is voluntary and so long 
as Rule 5 of the Federal Rules of Criminal Procedure has 
been complied with; second, the limitations on admissibility 
of confessions relates only to confessions given to government 
authorities. 
The testimony here is in respect to conversations Reece a 
complaining witness and the defendant. The mere fact that 
‘the conversation took place in the police station and not any- 
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where else does not effect the admissibility of the statements 
-made by the defendant. 

Mr. TytER. May I do this, your Honor. As to Rule 5—— 

The Court. Once the Court rules, you do not argue with 
the Court. 

“Mr. Tyrer. I am not arguing, your Honor. I am just ask- 
ing the Court a question. I am wondering if the Court would 
allow me at this time to go into whether or not Rule 5 was 
complied with. 

* The Court. Whatis your contention? 

Mr. Tyter. Well, your Honor, I say this: That in this case 
there was a motion—there were two defendants at the time 
and I filed a motion on behalf of Robert Elliott. And, of 
course, I didn’t caption the case Robert Elliott and—aAlbert 
Elliott and Robert Elliott, I captioned it Robert Elliott be- 
cause I was representing both brothers. I filed a motion, 
‘which your Honor heard, and it was for preliminary hearing 
before the Commissioner, because in this case—— 

The Court. What is your point? 

Mr. Trier. My point is this, your Honor: I would like the 
Court at this time to allow us to go into—to ascertain the 
arraignment and to ascertain—— 

The Court. No; I do not hold inquiries. If there is any- 
thing before the Court, I will pass upon it. 

Mr. Tyter. Your Honor, I would say this in reference to 
that: I appreciate the fact your Honor has ruled on this 
‘matter and, of course, I adhere to your Honor’s ruling. The 
only thought that occurred to me at the present time is this, 
your Honor, that as to counts one and—well, the counts re- 
ferring to Max Exler and Mr. Epstein, your Honor, the only 
evidence that the government has relied upon at present to 
substantiate the charges in the indictment is the fact that 
both witnesses—— 

The Courr. What is your point? What are you trying to 
tellme? Bebrief; be laconic. 

Mr. Tyter. I would move at this time, your Honor, that 
the counts charging the defendant with the robberies as to 
Max Exler and Mr. Epstein be dismissed. 

The Court. Of course you cannot move to dismiss. That 
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is absurd. You have to wait until the government rests its 
case. | 


* * * * * 


Thereupon, Lim K. May resumed the witness stand, selal 
having been previously duly sworn, was examined and testi- 
fied further as follows: 


CROSS-EXAMINATION (CONTINUED) 


Q. Let me ask you this, sir. When you first made your 
report to the Police Department you reported one man as 
having been involved in the robbery; is that correct, sir? 

A. One man come to buy milk and two men come right in 
and holdmeup. That’s three. 

Q. When you reported it to the Police Department at the 
time you gave your report you reported it as one man beans 
robbed you; is that right, sir? 

A. I been robbed; that’s all. I didn’t say one man. You 
know it’s more than one man. | 

Q. But at that time you didn’t know that there was more 
than one man or you thought there was one man involved? | 





A. What do you mean one man? They had two man. 
They had one with a knife and one with a gun. That’s two 
men, don’t they? | 





* + * * * 


Q. Now, the other day, sir, you stated you had identified 
the man who held the gun on you by his eyes and his height. 
I believe you stated that Friday afternoon; is that correct, sir? 

A. Yes. 

Q. What description of the man’s eyes did you give to the 
Police Department and what height did you give to the Police 
Department? | 

A. I told him a clean face—— 

(Balance of answer indistinguishable.) | 

Mr. Tayuor. I’m sorry, I didn’t get that. I’m sorry, your 
Honor, J didn’t get his answer. | 

The Reporter. I couldn’t understand it either. 

The Court. Suppose you repeat your answer. Try to speak 
a little slower. | 

The Witness. I told him he was tall and clean build. 
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By Mr. Tyr: 

Q. Now, what color did you tell them the eyes were? 

A. What color? 

Q. What color eyes did you give in your description? 

A. I didn’t give him no eyes color, but I can tell by the man. 

Q. Didn’t you tell us Friday, sir, that you said you could 
identify the man by his eyes and his height? 

Mr. McLaveuun. He is arguing now, your Honor. 

The Court. Objection sustained. 

By Mr. TY Ler: 

Q. What color eyes did the man have who robbed you, sir? 

A. What? What color eyes? 

Q. Don’t look over here. 

A. I don’t know what color, but I can tell. 

Q. You mean—— 

Mr. McLavcuurn. He is arguing now. 

The Court. He answered. Let the Reporter read the 
answer. 

(The last answer read by the Reporter.) 

By Mr. TYuer: 

Q. You can tell by what, sir? 

A. Tell by looking; tell by how they look. 

Q. How did they look? That is what I want to know. 

A. I just look at them. 

Q. Iam asking you how 

The Courr. I think that isenough. He says that he did not 
notice the color of the eyes, but he recognized them by their 
general appearance. 

Mr. Tyrer. Your Honor, may I ask him—— 

The Courr. Of course, you are not questioning a college 
graduate who has a splendid command of English. He is 
somewhat inarticulate. But I think he has answered your 
questions as best he can. 

Mr. Tytzr. Do I take it then, your Honor’s ruling, that I 
am precluded from going any further on this line of 
questioning? 

The Court. He has answered your questions. You have a 
right to ask other questions, of course. 
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By Mr. Tyrtrr: 

Q. How tall was the man you described to the Police De- 
partment as being the person who robbed you? 

A. Five feet six. I know he is taller than me. I am five 
feet four. 

Q. How much taller was the man who robbed you than you? 

A. IfI can stand beside him, I can tell. 

Mr. Tyuer. If your Honor please, may I allow this waiter ess 
to stand a minute? | 

The Court. Yes. 

By Mr. Tyrer: | 

Q. Mr. May, would you stand down here a minute, sir? 

(The witness stepped down from the stand and remained 
standing. ) 

Now, with your right hand describe to his Honor and the 
jury how much taller was the man—— | 

A. That much taller than me. [Indicating.] 

The Court. Which man are you referring to, Mr. May? 
Which man are you referring to? ‘You said there were three 
men. 

The Witness. The one with the gun is taller than me. 

The Court. The one that you described just now, which one 
of the three? 

The Witness. Thatishim. [Indicating.] 

The Courr. Was that the man who held the gun that yo 
are describing? 

The Witness. Yes. 

The Court. Very well. 

(The witness resumed the stand.) 


By Mr. Tyruzr: | 
Q. Now, Mr. May, you say this is the man that held the 
gun. How do you know that this man here is the man who 
held the gun? | 
A. That’s why I can tell. That is why I can identify him. 
That’s why. | 
Q. Sir? 
A. I can tell. 
Q. By what, sir? 














A. What? 

Q. By what? 

A. I can tell by he look; his eyes and tall and clean face. 

Q. You told us the other day, did you not, sir, that the 
man who you described had a mask on his face? 
- A. He didn’t have no mask. He had a handkerchief come 
across here. [Indicating.] 

Q. He had a handkerchief come across part of his face? 

A. Uh-huh. 

Q. Did he have on a hat? 

A. Yes; I think he had a hat too. 

Q. What color hat did he have on? 

A. I don’t know. It is a hat. I don’t know what color. 
I don’t look at them. 

* * * e * 

Thereupon, Ernest McRae called on behalf of the govern- 
ment, and having been duly sworn, was examined and testi- 
fied as follows: 


* * * + + 


Q. Now, recalling your attention to February, I believe, 2nd. 
A. Yes, sir. 

Q. Do you recall what day of the week that was? 

A. That was on aSunday, I believe it was. 


* * * * + 


Q. And prior to February 2nd of 1958 how long have you 
known. Robert Elliott? 

A. About eight months. 

Q. Do you see Robert Elliott in court here today? 

A. Yes, sir. 

Q. Will you point him out, please? 

A. Sitting over there. [Indicating.] 

Mr. McLaucHuin. May the record show he identifies the 
defendant, Robert Elliott? 

The Court. Let the record so show. 


By Mr. McLavGcHuin: 
Q. Now, on February 2nd of 1958 where did you see Rob- 


ert Elliott? 
A. He came to my house that Sunday morning. 
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Q. Can you give us some idea of the time? 

A. I believe it was around about 10. 

Q. In the morning? 

A. Yes, sir. 

Q. And when you say he came to your house, your house 
was located where at that time? | 

A. 910 12th Street, Southeast. 

Q. Was there anyone with Robert Elliott when he came 
to your house at that time? 

A. Yes, sir—I am not sure, but I believe it was Briscge 
was with him at that time. 

Q. Did you have any conversation with Robert Elliott at 
the time that he came to your house? 

A. When he came in—— 

Q. When who came in? 

A. Robert Elliott. When he came in, him and his fri 
Briscoe, he spoke to me and I spoke to hae And he told = 
“Mac, I got some bad news for you this morning.” 

I said, “Whatisit?” Just like that. 

And he said, “Well, Speedo ——” 

Mr. Tyrer. Just a minute. 

The Court. Just a moment. 

You may proceed. 

The Witness. He said, “Speedo got shot last night.” 


By Mr. McLaveuurn: | 

Q. Do you know who Speedo was, or did you know who 
Speedo was? | 

A. Yes, I know of Speedo, but I didn’t know Speedo as well 
as I did Robert Elliott. | 

Q. Did you know Speedo’s right name? 

A. No, sir. 

Q. Did you later learn Speedo’s name? | 

A. Well, I have always—the only name I have ever known 
was Speedo. 

Q. Goahead. What did Robert Elliott say? 

Mr. Trier. May the record just refer to my objection? 

The Court. Just a moment. If you have anything to say, 
wait until the answer is finished. 








Mr. Trier. All right. 

The Court. Now proceed. 

The Witness. He said, “Speedo got shot last night.” 

And I asked him how did he get shot. He said, “Well, it’s 
in the paper.” 

Well, I’m unable to read, so he taken the paper up and read 
it off to me. So, the only thing that I told him was this: “Tf 
the boy ——’”’ I asked him where the boy was. He said around 
to his house. And so I told him this: “Ain’t but one thing to 
do—would be the right thing to do,” and, I said, “that’s call 
the Robbery Squad.” 

I said, “It’s not as bad as it seem.” 

I said, “Tell them the whole story, how it happened, and,” 
I say, “they will go along with you.” 

So, he asked me would I keep a package for him. I told him 
yes. 

Now, at this time I did not know that this package—— 

The Court. Do not tell us what you know or did not know. 
Just tell us what was said and what was done. 

The Witness. I taken this package and put it in my closet 
and he sat down in my front room. So, Briscoe, he left. And 
I stayed around about an hour or maybe an hour and a half, 
I am not sure of the time. But, anyway, when the detectives 
picked the rest of them up and came around to my house to 
pick Robert Elliott up, he was there at my house. 

So, the detectives asked me was this Robert Elliott, and I 
told them yes, sir. There was a colored detective, I just forget 
his name, and I pointed Robert Elliott out to him and he 
taken Robert Elliott and they went around to his house. 

So, at this time one of the detectives asked Robert Elliott 
where the gun was and Robert Elliott told them that I had 
the gun. 

The Court. That you had what? 

The Wirness. That I had the pistol. 

So, I just forget this detective’s name—I can’t pronounce 
his name because it were a very odd name; he came to my 
house and asked me where were the gun. I gave him the 
package that Buzz gave to me and he opened up the package 
and that wasthegun. So, they taken me—— 
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The Court. You say he opened up the package? 
The Wirness. He opened up the package and it was the 
gun. And they taken me and Robert Elliott, Briscoe, and Al 
down to the Robbery Squad and they questioned me—— 
The Covrr. Just a moment. You have answered the 
question. | 
By Mr. McLavcHuin: 
Q. During this conversation that you had with Robert 
Elliott was there anything said as to who was robbed? 
The Witness. No, sir; he didn’t tell me as to who was 
robbed because I didn’t learn that until—— | 
The Court. Just answer questions and stop. 
The Witness. No, sir. | 
By Mr. McLaveHuin: 
Q. Did he say anything as to whether or not he participatda 
in the robbery? 
A. Yes, sir, he made—— 
Mr. Trier. May I object at this time, your Honor? | 
The Court. You have a right to object to any question after 
the question is asked or to an answer after the answer is fin- 
ished. Now what is the ground of your objection? | 
Mr. Trier. Your Honor, before this is given—— | 
The Court. Just state the ground of your objection in legal- 
istic language. 
Mr. Tyter. Your Honor, I am going to say this, that what 
he is about to give now I think is going to go into the fringe of 
hearsay. 
The Court. Objection overruled. This is an aceaienchs 
against interest made by the defendant to this witness. 
Mr. McLavcuuin. I think he answered it, your Honor. 


By Mr. McLavcHuin: 
Q. You say he did? 
A. Yes. 
Mr. McLaveuuin. Now mark this as Government’s Exhibit 
No. 1 for identification. | 
(A gun was marked “Government’s Exh. No. 1” for 
identificat’n.) ! 
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By Mr. McLavcHuin: 

Q. I will show you “Government’s Exhibit No. 1” marked 
for identification, Mr. McRae, and ask you if that is the gun 
that you saw when the policeman opened the bag that the de- 
fendant Robert Elliott had previously given to you on Feb- 
Tuary 2nd? 

A. Yes, sir. 

Mr. Trier. Just a minute. I am going to object to that, 
your Honor. 

The Court. Objection overruled. 


* * * 
CROSS-EXAMINATION 


By Mr. TYuer: 
Q. Mr. McRae, do you know where Mr. Elliott was arrested? 
A. Yes, sir. : 
Q. Where was that? 
A. At my house. 


* + * * * 


Q. Mr. McRae, when the police came to your house to ar- 


rest Mr. Elliott, who answered the door? 

A. I did, sir. 

Q. And what did the police say at the time? 

A. He asked me was this Robert Elliott sitting in the chair 
next tomy door. I told him; yes, sir. 


* * * + * 


Q. Mr. McRae, going back, for the moment, to the incident 
in the house, was Mr. Elliott present when the gun was turned 
over to the police department? 

A. Was he present, sir? 

Q. Was he present, yes. 

A. Yes, sir, he was present. 

Q. Did the officer say anything to Mr. Elliott before the gun 
was turned over to the officer? 

A. The only thing the officer asked him his name, and he 
directed his name to the officer. 

Q. Who directed him to the officer? 
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A. I say he directed his own name to the officer after the 
officer asked him was he Robert Elliott, and he told the SEE 
yes, sir; he were. 

Q. And then what happened? 

A. And then they taken him around to his house. And then 
they came back—this officer, I can’t pronounce his name— 
Burnelli, Sergeant Burnelli, is the best I can pronounce his 
name—they came around to the house and he asked me for the 
package that Buzz had gave me. He asked me did I have the 
gun. Well, I knowed if I had a gun, it had to be in the package, 
so I gave the gun to him, and then he asked me my name. 

Q. At the time that you gave him this package, I take it 
from your testimony you didn’t know there was a revolver i in 
there; is that right? | 

A. I did not open the package. | 

Q. When the officer took the package out of your possession 
and went back to Mr. Elliott’s house, you say at that time you 
didn’t know there was a revolver in there? | 

Mr. McLaveuuin. He didn’t say that. | 

The Court. Read the question. | 

(Last question read back by the Reporter.) 

The Witness. When I gave the officer the package at my 
house the officer taken and opened up the package and asked 
Robert Elliott was this the gun, and he told the officer yes. 
And that was at my house, not around to his house. That was 
when I gave the package over to him there at my house. 

By Mr. Tyizr: | 
Q. Mr. McRae, what was the first time you saw this pack- 
age? | 

A. Sir? 

Q. When was the first time you saw this package? | 

A. That morning around—I imagine around 10: 30, when 
he came around to my house. 

Q. On that same morning did you go to Mr. Elliott’s house? 

A. No, sir; I did not. 

* * * * + 

Q. You told us originally that a colored officer knocked on 
the door, your door? 

A. Yes, sir. 
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Q. What did he say when he knocked on the door? 

A. I answered the door and he asked me was this Robert 
Elliott sitting at my door and I told him yes, sir. 

Q. What happened then? Did he come in or did you go out 
or what? 

_ A. No, sir; didn’t neither one of us go out. Robert Elliott 
stood up and he—— 

Q. Wait a minute—— 

The Court. Just a moment. Please do not act like that. 
Let the witness finish his answer and please be a little more 
courteous and not so abrupt. 

Mr. Tyter. Your Honor—— 

The Court. Just a moment. 

Read the question. 

(Last question read back by the Reporter.) 

The Witness. The officer arrested him. 


* * * = * 


Q. After the officer arrested him, when did the conversation 
arise about the gun? Was that after the officer arrested Mr. 


Elliott? 

A. No, sir. When the officer came and arrested Buzz—I 
mean not Buzz but Robert Elliott, excuse me, because we 
usually call him by the nickname—when the officer came and 
arrested him, then Sergeant Burnelli—they came back to my 
house with him and asked me for the gun and I went into the 
closet and give them the package that Buzz had gaveme. And 
then he opened up the package and asked Buzz—I mean Elli- 
ott, was this the gun. And Elliott told them yes. And so he 
taken my name and then taken me and Elliott and the rest of 
us downtown to No. 1 Headquarters. 


* * * + 


By Mr. Tyr: 
Q. Now, Mr. McRae, was there a search made of Mr. Elliott 
at the time the police officers first came to your house? 
A. No, sir; there was no search made. The only thing, 
Sergeant Burnelli come to my house—— 
The Courr. You have answered the question. You say no 
search was made. Wait for another question. 
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By Mr. Tyrer: 
Q. Did the officers search you at that time? | 
A. No, sir; he did not. | 
Q. When they came back on the second time did they search 
you? | 
A. No, sir; he did not. 


* * * * * 


Q. Mr. McRae, on the date on which you and Mr.—Mr. 
Elliott was arrested and you voluntarily accompanied him |to 
police headquarters for two and a half hours, did you give 
them the same testimony as you are giving us here in Court 
today? | 

A. As far as my knowledge, I did, sir. | 

Q. Did you at that time tell the members of the Metropoli- 
tan Police Department that you didn’t know anything about 
the alleged robbery? | 

A. And I don’t know anything about the alleged robbery. 
The only thing that I know is what he told me. | 

Q. Is what who told you, sir? | 

A. Is what Robert Elliott told me. He came and discusse 
it with me and, if you want me to, I will go on and tell you 
what I discussed with him. ! 

Q. I think you have answered the question, sir. 

The Court. He is answering your question. | 

By Mr. Tytrr: | 

Q. During the time you were incarcerated did anyone tell 
you that you could make it easy for yourself? | 

A. Easy for myself, sir? 

Q. Yes, sir; by giving testimony in Court. 

A. No, sir; because I didn’t see where it was going to 
disturb me by any means at all. The only thing—no, sir. 
I will answer the question positive. | 


* * * + * | 
Thereupon, Vincent L. ANTONELLI called on behalf of 


the Government, and having been duly sworn, was examined 
and testified as follows: 
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Direct examination by Mr. McLavGHuin: 


* * + + * 


Q. As a member of the Metropolitan Police Department 
assigned to the Robbery Squad did you learn of the robbery 
committed on Mr. May? 

A. Yes, sir. 

Q. And as a result of that information—as a result of your 
information about the alleged robbery of Mr. May were you 
assigned to that particular case? 

A. I worked on the case; yes, sir. 

Q. Were you working on that case on February 2nd of 
1958? 

A. Yes, sir. 

Q. Now, on February 2nd of 1958 did you have an occasion 
to see one identified to you as Robert Elliott? 

A. Yes, sir. 


* * + Sd + 


Q. Where did you see Robert Elliott on February 2nd 
of 1958? 

A. Coming out the address of 910 12th Street Southeast. 

Q. Who was with him, if anyone, at that time? 

A. Detective Washington from No. 9 Precinct. 

Q. And who else? 

A. Detective Taylor had come from the side of the building. 

Q. When you saw the defendant with those two detectives 
did you talk to him at all at that time? 

A. Yes, sir. 

Q. Where was he at the time that you talked to him? 

A. On the sidewalk at 12th and I Streets, Southeast. 

Q. And that was approximately what time? 

A. About 1:15 p.m., Sunday, February 2nd. 

Q. At that time did you question the defendant, Robert 
Elliott, in reference to the robbery of Mr. May committed 
on February Ist? 

A. Yes, sir. 

Q. And what did you say to Robert Elliott and what did 
he say to you in reference to the alleged robbery of Mr. May? 
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Mr. Tyuer. Your Honor, I would at this time like to ob- 
ject, and I request that we be allowed to approach the bench. 
The Court. Yes; you may come to the bench. | 
(The following proceedings were had at the bench, the 
witness having stepped down from the stand: ) 
Mr. Tyter. Your Honor, I would object to the response 
to these questions | 
The Courr. You mean you object to the questions? 
Mr. Tyuer. I object to the questions on the grounds that 
the response, if it pertains to any alleged testimony of this 
defendant, was a result of an involuntary statement made 
by the defendant. 
May I explain it further? 
The Court. Very well. The defendant is entitled to a pre- 
liminary hearing out of the presence of the jury to deter- 
mine whether the answer was voluntary or not. 
Mr. Tyuer. Here is what I expect to show before your 
Honor can complete this. I know your Honor has ruled in 
my favor, but I wish to amplify exactly what I intend to 
show. This is all I am going to show: I am not going to 
show that he was beaten, but I am going to show this: I 
am going to show that at the time the statement was given, 
first, he was under arrest. 
The Court. That is admitted and that is not enough to 
make out —— 
Mr. Tyuer. That is what I am going to now so your 
Honor will know what I am adducing. | 
Secondly, at the time the question was given, the officer 
who had this defendant had his hands down in the defend- 
ant’s waist, in his belt in the back. 
Third, that at the time that he was standing there with 
the defendant, with his hand in his belt, that the defendant 
was not arrested pursuant to any arrest warrant. | 
Four, that the arrest was not the result of any probable 
cause. | 
And, five, and lastly, your Honor, that if I show all those 
elements, that would constitute duress to this defendant and 
hence the arrest was not proper. | 
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The Courr. Well, under those circumstances, I think, Mr. 
Tyler, you have been very helpful at this point. Assuming 
those facts are proven, the Court would find that the state- 
ment is, nevertheless, voluntary. And you have protected 
your client’s rights. Then, it is not necessary to have any 
preliminary hearing. 

The Court overrules the objection. 

(The following proceedings were had in open court, the 
witness having resumed the witness stand: ) 

Mr. McLavucHirn. May we approach the bench again? 

The Court. Yes. 

(The following proceedings were had at the bench, the wit- 
ness having stepped down from the stand: ) 

Mr. McLavcHutn. I think, your Honor, we ought to have 
as to the probable cause in this case—in view of the Wrighton 
ease and all those cases—as an act of precaution. 

The Court. Very well. I think that is right. Then I think 
we ought to have that hearing outside of the presence of the 
jury on the issue of probable cause. Of course, the Courts have 
held, time and time again, that a voluntary confession is not 
rendered inadmissible merely because the arrest was illegal. 

Mr. McLavucHutn. I think we can show probable cause. 

The Court. If you are in a position to show probable cause 
we might as well eliminate that possible cause of controversy. 

Very well. 

Mr. Trier. Excuse me. Your Honor, since your Honor 
is taking the position which your Honor heretofore had not 
taken 

The Court. I have not changed my position. 

Mr. Trier. Your Honor, if your Honor may recall, if I 
may respectfully call this to your Honor’s attention. I had 
previously objected in reference to the testimony of Mr. Ep- 
stein and Mr. Exler and part of the testimony of Mr. May. 

The Court. That is an entirely different matter. A state- 
ment made to an outsider, no matter under what circum- 
stances it was made, if it was voluntary, is admissible. But 
the statement made to an officer is what is being referred to. 

Mr. Tyzer. Your Honor, may I just make this representa- 
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tion to the Court? In reference to the statements fee to 
Mr. May, Mr. Epstein and Mr. Exler-——- | 

The Court. I am not going to go back to this: | 

Mr. Trier. No, sir; but may I just make this representation. 
I had objected previously and I thought my objection was He 
the same point I am making now. | 

The Court. I understand, and I have overruled the oben 
tion and it stands. 

Mr. Tyter. May I just say one thing further? 

The Court. What isit? 

Mr. Tyrer. I don’t want to antagonize the Court, but I just 
want to say this, that I take the position, and with all due 
respect to the Court, your Honor, that if there is a question 
as to whether the defendant—— 

The Court. I have ruled. I do not care to know any more 
about your position. You have stated your position and I 
have ruled. | 

Mr. Truer. I am just trying to make my point clear. . Ei 

The Court. You have made it clear. Let us go back, you 
go back to the counsel table, gentlemen. mi 

* * * * * 


Thereupon, Hersert S. Taytor, called on behalf of the 
Government on the issue of probable cause, and having been 
‘duly sworn, was examined and testified as follows: | 

Direct examination by Mr. McLavucuHuin: | 

Q. Officer, your full name is what? 

A. Herbert S. Taylor. 

Q. And you are a member of the Metropolitan Police 
Department? 

A. Iam, sir. 

Q. And assigned to what detail? | 

A. I am a detective assigned to the 9th Precinct, Detective 
Squad. | 

Q. Were you so assigned on February 2, of 1958? 

A. I was, sir. 

Q. Now, on that date of February 2 of 1958, were you at 
Police Headquarters? 

A. I was. 


506435—59——_5 
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Q. And can you recall what time you were at Police Head- 
quarters on February 2 of 1958? 

A. I came to Police Headquarters shortly before noon, be- 
fore 12, midday. 

Q. Before 12? 

A. Yes. 

Q. And did you go to any particular place in Police 
Headquarters? 

A. Yes; to the rollcall that we have at 12 noon, and spent 
about 20 or 25 minutes there. 

The Court. Will you suspend just a moment? 

(Brief pause.) 

By Mr. McLavGcHuin: 

Q. While at Police Headquarters, do you recall seeing De- 
tective Bonaccorsy? 

A. Yes. I went to the roll call room and then to the Rob- 
bery Squad Office. 

Q. Who was with you? 

A. Detective Washington of No. 9. 

Q. Was he a fellow officer with you there at No. 9 precinct? 

A. Yes, sir. 

Q. When you and Washington went to the Robbery Squad, 
who did you see in the Robbery Squad at that time? 

A. There were two defendants in the Robbery Squad who 
had been arrested in a case that had happened in our precinct, 
in the 9th Precinct, the night before. 

Q. And that case was what? 

A. That was the robbery in the 200 block of 11th Street N.E., 
on the night of February Ist: 

Q. Was that Mr. May, the Chinaman? 

A. Yes. 

Q. Now, while you were in Police Headquarters, were you 
still investigating that robbery committed in your precinct of 
Mr. May’s store? 

A. Yes; we were still investigating that robbery. 

Q. And while you were in Police Headquarters was there 
anyone in the Robbery Squad who was arrested for that offense? 

A. Yes; there were two defendants there who had been ar- 
rested in that case. 
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Q. Doyou recall who they were? 
A. If I remember correctly, one was named Elliott and one 
was named Briscoe. | 
Q. Now, while you were in there, in the Robbery Squad, did 
you, at any time—— ie 
The Court. Just a moment. In order to make the record 
clear, what was Elliott’s first name? You see, there are two 
Elliotts. 
Mr. McLaveuuin. Albert, I believe, your Honor. | 
The Court. What was Elliott’s first name that you saw in 
the Robbery Squad? al 
The Wirnzss. I can say, your Honor, that it’s not the Elliott 
that is before the Court. It’s the other one, the shortone. 


By Mr. McLaveuur: 
Q. Did you learn whether that Elliott was any kin or rela- 
tion of the defendant, Robert? | 
A. I learned at that time that there was a brother of the one 
that was in the Robbery Squad, that was wanted in the same 
holdup. 
Mr. Tyter. Your Honor, I think that question and that re- 
sponse was a, conclusion. ! 
The Courr. Objection overruled. On the issue of probable 
cause hearsay testimony is admissible and, of course, this is a 
hearing being conducted out of the presence of the jury. 
By Mr. McLaveuturm: | 
Q. In your presence, did you hear either one of those two 
defendants, either Briscoe or Albert Elliott, who were at Police 
Headquarters, state that the defendant Robert Elliott .was 
with them in this robbery? 
Mr. Tyrer. Your Honor, may I say this? | 
The Covrr. You may not say anything. You may note an 
objection and state the ground and I will rule on it. | 
Mr. Tytzr. I object, your Honor, on the basis that was in 
fact a leading question. 
The Court. Please do not argue and do not gesticulate. 
Just tell me what the ground of your objection is. There is 
no reason for commotion. You can say, I object on the ground| 
so and so. Now then. | 
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Mr. Tyuer. I object on the grounds, your Honor, that the 
question gave the witness the answer. 

The Court. Oh, no. You mean—why do you not speak like 
a lawyer. If you want to object on the ground that this a 
leading question, why do you not say so? ; 

Mr. Tyrer. That was the first objection I made. 

The Court. Objection overruled. 

By Mr. McLavcHuin: 

Q. Officer-—— 

The Court. The question is leading but I think in a hearing 
of this kind leading questions are permissible. 

Mr. McLavcututn. I will reframe the question, your Honor. 


By Mr. McLavGHuin: 

Q. Was there anything said by either one of those two de- 
fendants as to the robbery of Mr. May’s store? 

A. At the time that I was in the Robbery Squad, the two 
defendants who were under arrest at that time were talking 
freely about the robbery that had occurred the night before. 
I didn’t question them myself but—— 


The Court. Just answer Mr. McLaughlin’s question. 

The Witness. They were questioned —— 

The Court. No, just a moment. Read the question, please, 
Mr. Reporter. 

(Pending question read back by the reporter.) 

The Witness. Yes, there was. 


By Mr. McLaveGsuin: 

Q. Now, what was said and by whom, in your presence? 

Mr. Tyrer. Objection, your Honor. May I state my 
objection? 

The Court. You may state the ground. 

Mr. Trtzr. The ground for the objection is this, that it has 
been ruled that the arrest of both Robert Elliott and the other 
defendant, whom he is now describing, was a result of an illegal 
arrest. 

The Court. Objection overruled. What we are trying to 
determine is whether there was probable cause for the arrest 
of Robert Elliott and this evidence is admissible on that issue. 
Read the question. 
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(Pending question read back by the reporter as follows: 
“Q. Now, what was said and by whom, in your presence?”’) 
The Court. Read the preceding question. | 
(Preceding question read back by the reporter as follows: 
“Q. Was there anything said by either one of those two de- 
fendants as to the robbery of Mr. May’s store?’’) ! 
The Court. What was the answer to that question? 
(Preceding answer read back by the reporter as follows: 
“A. Yes, there was.”) | 
The Court. Now, you may answer. | 
The Witness. I am not sure that I can give the exact wor 
that were used. I can’t give exact words that were used—— 
By Mr. McLaveuurn: ! 
Q. In substance, can you tell us what you heard? | 
A. In substance, the two men that were there stated that 
they had held up the store in the 200 block of 11th St.—on 
the night before and that Robert Elliott, who was with them, 
was one of the boys that was there’s brother. | 
By Mr. McLaveuurn: ! 
Q. Where was Washington when these defendants were 
talking? | 
A. I couldn’t say where he was. He was in the general area 
of the Robbery Squad. | 
Q. After you heard that conversation, did you go any place? 
Mr. Tyter. Your Honor, before the answer is given—— 
The Court. Objection overruled. | 
Mr. Tyrer. I haven’t stated an objection yet, your Honor. 
The Court. Proceed. 


By Mr. McLaveuurin: | 

Q. Did you go any place after you heard that conversation? 

A. Yes. | 

Q. And where did you go and with whom? | 

A. With Detective Washington. We went to the listed resi- 
dence of Robert Elliott. | 

Q. And did you see Robert Elliott there at that time? 

A. I did not, sir. 

Q. Did you goany place from that address? 

A. Yes. 
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-.-Q. And where did you go? 

A. If I remember the address correctly, it was 910 13th 
Street S.E. 

Q. And who was with you during that period of time? 

A. At this time, it was Detective Washington, myself, De- 
tective Ruffing of No. 9, and Detective Eccles of No. 9. 

Q. Now, your purpose in going to that address was what? 

A. To arrest Robert Elliott. 

Q. When you went to those premises what happened? 

A. We arrested Robert Elliott. 

Q. And was that in reference to the alleged robbery of Mr. 
May’s store? 

A. Yes, we arrested Robert Elliott for the robbery of Mr. 
May’s store. 

Q. And was he turned over to any other member of the 
Metropolitan Police Department? 

A. He was turned over—he was brought to the Robbery 
Squad Office and there turned over to Captain Bonaccorsy, 
and the officers working under his direction on the case. 

Q. And what time would you say that was? 

A. I would say it was before 2 p.m. 


Q. And what time would you say he was arrested? 


* * * * 


CROSS-EXAMINATION 


* * 


By Mr. Tyuzr: 

Q. Officer, at the time that you were examining the other 
defendants in this case, the other two defendants whom you 
referred to, do I understand you correctly that you got the 
address of the whereabouts of Mr. Elliott from one or both of 
those two defendants? 

A. No, no, sir; I did not get the information as to where he 
was from the two defendants. 

Q. From whom did you get that information? 

A. The information that he was at 910 13th Street was 
given to me by someone at the residence where we were, where 
he lived on I Street. 


+ + * + * 
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Q. Mr. Witness, were you personally present at the time 
that these two defendants—the other two defendants impli- 
cated Mr. Elliott? 

A. They implicated Mr. Elliott, Robert Elliott, in my pres- 
ence, sir. 

* +* * + + | 

Thereupon, Vincent L. ANTONELLI called on behalf of the 
government and having been previously duly sworn, |was 
examined and testified further as follows: 

DIRECT EXAMINATION (CONTINUED) 

The Court. You may proceed. 

By Mr. McLavcuuin: | 

Q. On February 2 of 1958, I believe you testified that you 
saw the defendant coming out of the house with Officers 
Taylor and Washington? 

A. Yes, sir; Detective Washington had him. | 

Q. Now, after that did there come a time when you saw 
& man identified to you as Mr. McRae? | 

A. Yes, sir. 

Q. When and where did you see Mr. McRae? | 

A. I'd say it was approximately 1:25 p.m. on Sunday, 
February 2, 1958. | 

Q. What time? | 

A. About 1:25 p.m. ! 

Q. And what time would you say that you saw Washington, 
Detective Washington and Taylor with the defendant? 

A. I’dsay it was approximately 1 or 1:15 p.m. 

Q. Now, where did you see Mr. McRae? 

A. Isaw him at 910 12th Street SE. 

Q. Was there anyone with you at that time? 

A. Yes, sir. 

Q. Who was with you? | 

A. The defendant, Detectives Washington and Taylor 
accompanied me back to 910 12th Street SE. | 

Q. When you say the defendant, you mean Robert Elliott? 

A. Yes, sir. | 

Q. At whose request, or suggestion, did you go to those 
premises? 
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A. It was at my request. 

Q. And on whose information did you go? 

A. The defendant, Robert Elliott. 

Q. And when you arrived at those premises, did you see 
McRae? 

A. Yes, sir. 

Q. Did you have any conversation with McRae in the 
presence of the defendant, Robert Elliott? 

A. Yes, sir. 

Q. And what was that? 

A. I asked if the defendant, Robert Elliott, had left a 
package or a gun there, wrapped in a brown paper bag. He 
said he had left a package, he didn’t know what the package 
contained. So, we proceeded through the front room, the next 
room to the front room, he reached under what appeared to be 
a closet, which was under some stairs, and he pulled out a 
package. And in this package, it was wrapped in brown 
paper, which is similar to a brown paper bag, and in the bag 
was a small caliber black automatic. 

Q. Did you have any conversation with the defendant, 
Robert Elliott, after recovering the gun? 

A. Yes, sir. 

Q. And what conversation did you have with Elliott in 
reference to the gun? 

A. I asked the defendant, Robert Elliott, if this was the 
gun used in the holdup at 250 11th Street NE., the night 
before. 

Q. Was that Mr. May’s place? 

A. Yes, sir. He said that it was and that the gun was 
unloaded, that it didn’t have a clip, and I examined the gun 
and the gun was unloaded, the magazine section of the clip 
was out. 

Mr. Tyumr. May I note my objection to the previous 
answer? 

The Court. Yes; the objection is noted and overruled. 
The same ruling. 
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By Mr. McLavcHuin: 
Q. I will show you Government Exhibit marked for identi 
fication No. 1, Officer, and ask you if that is the gun that you 
recovered from McRae? | 
A. Yes, sir; this is the gun. It has clear plastic handlés 
and no clip. | 
Q. After you had that conversation with the defendant, 
Robert Elliott, at those premises, where did you go, or what 
did you do with Robert Elliott? 
A. Robert Elliott was then taken to the Robbery Squad 
Office by Detectives Washington and Taylor of No. 9 in their 
cruiser. We followed in our cruiser. That was, Detective 
Gold and I were in another Robbery Squad cruiser and we 
came to the Robbery Squad Office. 
Q. And what time did you arrive at the Robbery Squad 
ote 
I’d say it was approximately 1:45. | 
a When you arrived at the Robbery Squad Office, did you 
see the defendant? 
A. Yes, sir. 
Q. Where was the defendant? ! 
A. He was taken back by Detectives Washington and 
Taylor to Officers Blancato and Erfert, the detectives assigned 
in the Robbery Squad. 
Q. Did you question him any more that day in reference to 
the robbery of Mr. May? 
A. No, sir; it was not my assignment. I just brought the 
gun in with me. | 
Mr. McLaveHuin. That’s all. 
Oh, one question. 
Mr. McLavcHuin: 
Q. All these addresses mentioned by you are in the District 
of Columbia, is that right? 
A. Yes, sir. | 


* * 
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CROSS-EXAMINATION 
* * * * * 


(The following proceedings were had at the bench, the wit- 
ness having stepped down from the stand: ) 

Mr. Tyter. Your Honor, I don’t want to run counter, or ap- 
pear to be ignoring your Honor’s previous admonition, so I 
would like to ascertain whether I am proper to proceed in this 
manner. 

The Court. I understand you are trying to do your duty. 
I have disagreed at times during this trial with what you have 
done, but I appreciate the fact that you are trying what you 
conscientiously believe to be your duty. 

Mr. Tyter. Thank you, your Honor. Your Honor, I was 
going to proceed along the lines of this man having a warrant 
for his arrest, but I gather the previous ruling would take care 
of that. 

The Court. The previous ruling takes care of that because 
the legality of the arrest is not a matter that concerns the jury 
anyway in any case. 

In the second place, I have already held the arrest to be legal 
because there was probable cause. 

Mr. Trier. Thank you your Honor. 

The Court. Of course, you have a right to probe this witness 
as to the rest of his testimony if you wish. 

(The following proceedings were had in open court, the wit- 
ness having resumed the witness stand: ) 

* * * + 


By Mr. Tytzr: 

Q. Officer, at the time that Mr. Elliott gave the statement 
about the revolver, was he under arrest, if you know? 

A. Yes, sir; Detectives Washington and Taylor, I think, had 
placed him under arrest. 

Q. When you got that information from—I believe you 
stated you got it from the defendant, is that right, sir? 

A. What information are you referring to? 

Q. This package at the 910 12th SE., address, did I under- 
stand you got this information from the defendant? 

A. Yes, sir. 
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Q. Where was he at the time you got this information? 

A. On the sidewalk at 12th and I Streets SE. 

Q. Was he under the custody of Officer Washington at that 
time, sir? 

A. Yes, sir; we were all together there. 


* + + 


By Mr. Tytrr: 

Q. At the time that you first met this defendant, as you 
have alleged, under the custody of Officer Washington, did 
you, or had you gone back to 1207 I Street SE. before he! 
made the statement to you about the package? 
A. No, sir. The first time he made the statement about 
the package, that it was under his bed, the first floor rear 
room of 1207 I Street SE. We went back to that back bed-, 
room which he occupied. I lifted up the mattress and the| 
bed. There was no brown package there containing the gun. | 
I then brought him out and as I was bringing him out 
of the house I asked him where the gun was. He said, “Would 
the person that I gave the gun get in any trouble?’ | 
I told him no. | 
So, he said, “Let me talk to my girl.” So his girlfriend | 
was standing right near the corner of 12th and I Streets, 
SE., and he talked to her for a couple minutes. Then they 
motioned down the street that the house he had been in was | 
where the gun was, that he had given the gun wrapped up | 
in a brown paper bag to Mr. McRae. | 
We went to that address and knocked at the door and Mr. | 
McRae answered the door. When he answered the door, I | 
asked Mr. McRae if Robert Elliott had given him a package 
or a gun wrapped up in a paper bag and he said he had | 
given him a package but he didn’t know what was in it. 
At that time there, we walked a distance through the first | 
room there and in the second room was this small closet | 
under the steps. 
Mr. McRae reached inside of that closet and produced a | 
brown bag and in that brown bag was a small caliber dark | 
automatic with plastic handles on it. | 
Q. That was your second trip back to this address, this 912 | 
10th Street address? | 
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A. No, sir; that was my first. 


* * * * * 


Q. Officer, were you the officer who took him back to the 
May address, the store where Mr. May has his business? 

A. No, sir. 

Q. Do you know whether or not such an event took place? 

A. No, sir; that didn’t happen to my knowledge because 
I wasn’t near the defendant after he was turned over to the 
other officers that investigated the case. They handled it. 

Q. And is that Officer Washington you are referring to now? 

A. I think it could possibly be Detective Blancato and 
Erfert. They are assigned to the Robbery Squad. 

Q. Are they here today, sir? 

A. Yes, sir. 

* + * * tb 

Thereupon, Hersert 8. Taytor, called on behalf of the gov- 
ernment, and having been duly sworn, was examined and tes- 
tified as follows: 


Direct examination by Mr. McLavucHuin: 


* + * * * 


A. Detective Herbert S. Taylor, assigned to the 9th Pre- 
cinct, Metropolitan Police Department. 

Q. As a precinct detective? 

A. As a precinct detective. 

Q. And were you so assigned on February 2 of 1958? 

A. I was, sir. 

Q. As a member of the Metropolitan Police Department 
assigned to No. 9 Precinct, were you investigating the rob- 
bery of one Mr. May? 

A. I was, sir. 

Q. And do you recall where Mr. May’s place of business 
was located on or about that time? 

A. Mr. May runs 2 grocery store in the 200 block of 11th 
Street NE. 


* + = * 


Q. And that is in No. 9 Precinct, is that right? 
A. In the 9th Precinct. 
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Q. And in what section of the city? 

A. In the Northeast section of —— 

Q. Washington, D.C.? 

A. Washington, D.C. ! 

Q. Now, as a result of your investigation, did there come a 
time when you arrested, or in the company with another of- 
ficer, when the defendant, Robert Elliott, was arrested? 

A. I did, sir. 

Q. And when was that, Officer? 

A. Shortly before 1:30 p.m. on February 2, 1958, which was 
a Sunday. 

Q. And can you recall where you arrested him? 

A. Premises 910 12th Street SE. in D.C. | 

Q. And after you arrested the defendant, what did you do 
with him, or where did you go with him? 

A. After arresting the defendant, I asked him where the gun | 
that he had used in the holdup was. He stated it was around 
the corner, 1207 I Street, where he lived, his residence, under | 
the mattress. We went around and he looked under the mat-| 
tress. The gun was not under the mattress. | 

At that time, I asked him again where the gun was and the | 
previous witness that testified — 

The Court. Do not tell us what anybody else said. | 

The Witness. He said—he told us that the gun was around | 
where he had arrested him and he wanted to talk to his girl- | 
friend around there. | 

We went back to the corner—each house is about two doors | 
from the corner, either way, making them about four doors 
apart. He talked to a young lady and then we went back to the 
doorway where we had arrested him and the witness that testi-_ 
fied this morning, I don’t know his name—— | 

Q. McRae? 

A. McRae. Gave a package to Sergeant Antonelli. 

Q. Was the defendant there at that time? 

A. He was. | 

Q. After that, what did you do, or where did you go with | 
the defendant? | 
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A. At that time I took the defendant and placed him in an 
automobile and carried him to the Robbery Squad of the 
Metropolitan Police Department. 

Q. And what time would you say you arrived at the Rob- 
bery Squad of the Metropolitan Police Department? 

A. I’dsay before 2p.m., about 1:50. 

_ Q.-On February 2, of 1958? 

A. February 2, 1958. 

Q. From the house where you arrested the defendant until 
you arrived at Police Headquarters, did you have any con- 
versation with him in reference to the May robbery? 

A. I did, sir. 

Q. What conversation did you have with the defendant, 
Robert Elliott, from the place—— 

_ Mr. True. May the Court note my objection? I object to 
the answer of this question on the same ground as previously. 
_ The Court. The objection to the question is overruled. 


By Mr. McLavex 1: 

Q. Now, from the place that you arrested him, on I Street 
was it? 

A. 12th Street. 

Q. From 12th Street until you brought him to Police Head- 
quarters, during that time, did you question him in regard to 
the May robbery? 

A. Yes, from the time that he was arrested at the 12th Street 
address, from that time, we talked generally about the robbery 
while we were going to look for the gun and after we got into 
the automobile and enroute back to the Robbery Squad. 

Q. When you say you talked generally, can you recall what 
was said by the defendant in reference to the May robbery? 

- A. I told the defendant that the other defendants were ar- 
rested and he admitted his involvement. 

Q. What did he say, Officer? In substance, what did he say? 
When you say he admitted it? 

A. Hestated that he held the gun, he held the gun. 

Q. Was there anything else said at that time enroute to Po- 
lice Headquarters? 7 

A. We discussed the co-defendant that was shot at the scene 
and I asked him about the surgical instruments that had been 
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found, used on the co-defendant and he stated he didn’t seb 
where they came from. 
And, also, I asked him if the witness, McRae, had been in 
volved and he stated no, McRae had not been involved. 
Q. When you brought him to Police paced naos did you 
turn him over to anyone? | 
A. Yes, I brought him into the Robbery—to the entrance to 
‘the Robbery Squad and Captain Bonaccorsy and a large group 
of detectives, including Sergeant Antonelli who. had: come to 
Headquarters separately, were waiting there and I. ER him 
over, I would say, to Captain PEE: 
Q. That is routine? 
A. Routine procedures. 
Q. Police procedure on account of you Being! a Presinet 
Detective? 
A. Well, on account of the Robbery Squad had made the 
initial arrest in the investigation and they would be the one to 
officially to continue. What I do would be in assistance,. _ 
“* * +* 


* + 








Cross-examination by Mr. TayLor: 
Q. Now, Officer, in this car did you tell Mr. Elliott that the 
other defendants had implicated him or some other people had 
stated that he had committed the robbery? 
A. In the course of the conversation I am sure that I told 
him that they had admitted their portion, but not to instigate 
his answer. | 
Q. I’msorry, you let your voice drop. 
A. I say, in the course of the conversation—— 
The Courr. Do you want to have the answer read? 
Mr. Tyter. Yes, sir. 
The Court. Read the answer. 
(Answer read back by the reporter.) 
By Mr. TYzer: ! 
Q. Now, why did you add that latter part, Officer, “Not to 
‘instigate his answer”? Why did you give that statement? 
A. When he was arrested on 12th Street, he readily ad- 
‘mitted participating in the robbery without any prompting. 
Q. Well, he was under arrest at that time, wasn’t he, ae 
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.A. He was, sir. 
Q. Do you know how long he had been under arrest? 
The Court. Will you repeat that question? 
By Mr. Trier: 

Q: Do you know how long he had been under arrest? 

The Court. He has already testified how long he had been 
wee arrest. 

Mr. Trier. At that time, your Honor: 

The Court. Very well. 

The Witness. A few seconds. 

_ By Mr. Tytzr: 

Q. He was actually under physi¢al custody at that time? I 
mean someone had his hands on him at that time, did they 
not? 

A. Yes, sir; he was. 

Q. Did you, at any time, Officer, state that he should make 
it easy on himself by making certain statements? 

A. No, sir. 

Q. After you turned Mr. Elliott over to the Robbery Squad, 
when was the next time you saw him? 

The Court. I think this is—— 

The Witness. Today, sir. 

The Court. Just a moment. I think this is outside the 
scope of the direct examination. 


By Mr. Tytzr: 

Q. Did you question the defendant any more that day? 

A. No, sir. 

& e + * Ld 

(The following proceedings were had at the bench, the wit- 
ness having stepped down from the stand: ) 

Mr. Tyter. Your Honor, unfortunately, when I was here 
before, I am not at all certain that I suggested to the Court 
that we should have gone into the matter of the Mallory ruling. 

The Court. We have all the facts as to the Mallory rule. 
So far the only statements concerning which testimony has 
been given were made between the time of arrest at 1:30 p.m. 
and the time of arrival at the Robbery Squad Headquarters at 
1:50 p.m. 
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I hold these statements admissible and there was no un- 
reasonable delay. | 
Mr. Tytzr. Your Honor, may we ascertain whether or not 
there was any delay between the time of the arrest and the 
time of the arraignment? | 
The Court. No, because if there was an effort to put in 
evidence any statements that were made later on then that 
would be relevant. But under the Mitchell case, it makes|no 
difference whether there was any delay. So long as the state- 
ments were made at the time before unreasonable delay, if any 
there was started, why, the rest is immaterial]. | 
And by the way, the eHideman case makes that very clear. 
So, I will hold that under the Mallory case these statements 
are admissible. | 
Mr. Tyter. Then let me make one further point. As to the 
statements made at Police Headquarters—— i 
The Courr. There are no statements concerning which testi- 
mony has been introduced made at Police Headquarters. 
Mr. True. Under your previous ruling you have stated as 
far as the other witnesses are concerned, Mr. Exler and Mr. 
Epstein | 
The Court. Oh, you mean those statements. | 
Mr. Tytzr. Yes, sir. | 
The Covrr. Those statements are not made to officers. 
Those were conversations between the defendant and outsiders. 
In my opinion the rule of the Mallory case does not apply to a 
conversation of that type. 
Mr. TyuEr. Very well, Your Honor. 


* * * * + 


Thereupon, Louis Buancaro, Jr., called on on behalf of 
the government, and having been duly sworn, was examined 
and testified as follows: | 


Direct examination by Mr. McLaucHurn: 
w * * 








* + 


Q. Officer, on February 2 of 1958, did there come a time 
when you saw a man identified to you as Robert Elliott?. 

A. Yes, sir; there was. | 

506485—59—6 
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Q. When and where did you first see Robert Elliott on 
February 2 of 1958? : 

“A. I saw him in the Office of the Robbery Squad about a 
quarter to two p.m. =e 
~ Q. Quarter to two, you say? | 

A. Approximately. 1:45 p.m., Sunday, February 2 of this 
year. 

Q. After you saw the defendant, Robert Elliott, at Police 
Headquarters, at 1:45, did there come a time when you saw 
aman by the name of Mr. Epstein? - 

A. Yes, sir; there was. 

Q. And was Epstein there at the time of the arrival of 
Robert Elliott? 

_ A. Was he there? 

Q. Yes. 

A. I don’t recall if he was there or not. I know we didn’t 
see him until later, though. 

Q. How, if you know, did Mr. Epstein appear at Head- 
quarters? 

A. He was summonsed by the Robbery Squad. 

Q. What do you mean summonsed? 

A. Weasked him to come. 

Q. By telephone? 

A. Toview a line up. 

Q. By telephone? 

A. believe so; yes, sir. 

Q. And what time would you say that was done? After 
the arrival of Robert Elliott at Police Headquarters? 

A. L would say within a half hour at least. 

Q. And did you also see 2 man by the name of Mr. Exler? 

A. Yes, sir; I did. 

Q. And what time did you see Mr. Exler at Police Head- 
quarters? 

A. He arrived within a half hour after the defendant, Robert 
Elliott, arrived. 

Q. And was that as a result of a telephone call by the 
police? 

A. Yes, sir. 
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Q. When you say that they arrived a half hour after 
liott arrived at Police Headquarters, wou! id you place 
time? | 

A. Icould tell you the exact time, sir. 

Q. Do that. 


EI- 
the 


A. (Examining papers.) At 2:25 p.m. Mr. Bpstein— (Be. 


amining papers). At 2p.m., Mr. Exler. 
Q. 2:25, Mr. Epstein. 
A. Epstein. 2:10, Mr. Exler. | 


Q. And after they arrived at Police Headquarters did there 


come a time when the defendant was arraigned? 
A. Yes, sir; there did. 
Q. And what time was the defendant arraigned? 
A. He was arraigned at 4 p.m., Sunday, February 2. 
Q. And arraigned before whom? 
A. The United States Commissioner, Mr. Splain. 


Q. During the time that the defendant arrived at Police 
Headquarters, at 1:45, up until the time that he was ar- 


raigned, you say at 4? 
A. Yes, sir; 4 p.m. | 
Q. What was done to, or with the defendant during 

period of time? 


A. Well, he was processed. When I say processed — 


Q. What do mean processed? 
A. He was finger printed, photographed, booked, and a 


that 


‘line 


up sheet was made on him and a statement of facts was made 


on him. 
Q. How long would you say that it took to do that? 


A. It takes approximately two hours to conclude all that 


work, sir. We do it thoroughly. 


Q. Were you present when Mr. Epstein appeared at Police 


Headquarters? 
A. Yes, sir; I was. 
Q. And did there come a time in your presence when 


time at Police Headquarters on February 2 of 1958, when! 
defendant was confronted by Mr. Epstein? 
A. Yes, sir; there was. 


Mr. 
Epstein was confronted—withdraw that. Did there come a 


ithe 
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Q. And do you recall the—did the defendant say anything 
to Mr. Epstein at that time? 

A. Yes, sir-—— 

Mr. Tyter. He has answered the question, your Honor. I 
would like at this point to enter an objection to the answer. 

The Court. You mean you would like to object to the ques- 
tion? 

Mr. Tyuer. I beg your pardon, to the question, your Honor. 

The Court. Objection overruled for the reasons already 
stated. 

The Witness. Would you repeat that again, sir? 

The Court. Suppose you read the question, Mr. Reporter. 

(Pending question read back by the reporter as follows: 

“Q. And do you recall the—did the defendant say anything 
to Mr. Epstein at that time?’’) 

The Witness. Yes, sir; he did. 


By Mr. McLavecxHuin: 

Q. What did the defendant say to Mr. Epstein, that you 
can recall? 

A. He told Mr. Epstein that he had been the party that held 
him up, that he had been the one that held the gun. He told 
Mr. Epstein that the gun we showed him as the gun that was 
used, that he was sorry for the holdup, that the gun was not 
really loaded because the didn’t want to take a chance on 
hurting Mr. Epstein. He then told Mr. Epstein what part 
each of the other co-defendants had played in this holdup. 

Q. What did hesay? 

A. He stated that his brother, Albert, had parked the car on 
2nd Street, right at the corner of H and that he had left—— 

Mr. Trier. I am going—— 

The Court. Just a moment. I have ruled. You may sit 
down. Donot interrupt. 

The Witness. That he had left the motor running and the 
lights on and he stated that a guard at the Evening Star had 
come over to Albert, his brother, and told him to shut his lights 
off, that his lights were on then, they were on high and they 
were blinding. 
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He stated that Briscoe, Therium Briscoe, who was another 
co-defendant in this case had gone in first and purchased some, 
I believe he said, gum. 

He said that he and Walls, the boy who had been shot, went 
in and he held the gun, Walls held a knife, and that he’ took 
the money on this particular occasion. | 

Q. That was Mr. Epstein? 

A. Yes, sir. 

Q. Did there come a time when the defendant, Robert Elli- 
ott, was confronted by Mr. Exler? eee 

A. Yes—— 

Mr. Tyer. I am objecting to that question, your aon 

The Court. This is just preliminary. Do not interrupt un- 
necessarily. This only is a preliminary question. Objection 
overruled. | 

Mr. Trier. Allright. | 

The Witness. Yes, sir. | 





By Mr. McLavueGuHuin: 

Q. And when and where was that? 

A. That was at about 2:10 p.m., Sunday, February 2, 1958. 
And that was at the Robbery Squad Office. | 

Q. Did the defendant, Robert Elliott, say anything to| Mr. 
Exler at that time? 

Mr. TyLer. I-—— 

The Court. Just answer yes or no. 

The Witness. Yes, sir, he did. 

Mr. Tyter. I-—— 

The Court. Now, ask the next question. 


By Mr. McLavcuuin: 

Q. What did he say? 

Mr. Trter. I am objecting to the question. 

The Court. Objection overruled for the reasons already 
stated. 

Now you may proceed and answer the question. 

Mr. Trier. Your Honor, may we—— 

The Court. No, no. 


By Mr. McLaveuuin: 
Q. Whatdid he say, if anything to Mr. Exler? 
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A. He told Mr. Exler that he was the one who had held 
him up. He told him that he was the one who had held the 


gun. 

He told Mr. Exler that in this particular holdup that only 
he and Speedo, who he called Speedo, who was the defendant, 
Walls, had gone in the store, that his brother, Albert, and 
Therium Briscoe had sat in the car. 

He told Mr. Exler that the automobile used was his brother 
Albert’s Buick, that the car was parked on 2nd Street, right 
at the corner of Heckman Place, and that he had taken about 
35 or 40 dollars from the complainant. 

He then apologized to the complainant and again he told this 
complainant, as he had told the other, that the gun was not 
loaded and that he had no intention of hurting the man, that 
all he wanted was the money. 

Q. That wasto Mr. Exler? 

A. Yes, sir; that was Mr. Exler. 

Q. Did you have any occasion at that time to question the 
defendant in regards to the robbery at Mr. May’s place? 

A. Yes; I did. I questioned the defendant before that, sir. 

Q. What time did you question the defendant, before you 
talked to Epstein and Exler? 

A. Yes, sir; before that. 

Q. What time would you say you talked to the defendant 
in reference to the May Robbery? 

A. As soon as he came into the Office at about 1:45 p.m., 
Sunday, February 2, this year. 

Q. And what did you say to him at that time and what 
did he say to you? 

A. Well, the first thing I did, I identified myself to him, 
I told him who I was, I told him that I was assigned to the 
case. I told him that he didn’t have to tell me anything, 
that he was here because he was wanted for a holdup and 
robbery at the Mays Grocery Store at 250 11th Street NE. 

At this time he told me, well he had already told the other 
officers about it, he’d like to tell me too. 

We sat down and I offered him a cigarette and I believe 
he refused one and he started telling us about the holdup. 

He said that he had picked up Speedo. 
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Q. Who is Speedo? | 

A. Who is Walls. At his job. At that time Speedo work 
for the Hollywood Credit Company on 7th Street NW. | 

He said they drove around and he told Speedo, “I know 
a place we can make a score”. He said it was held up not 
too long ago, it’s good for about a hundred. He said, at that 
time, they drove to the 200 block of 12th Street NE. and he 
left his brother, Albert, sitting in the car on the west side 
of the street next to the alley in the 200 block of 12th Street 
NE. 

He said they told Briscoe to go in first and buy something 
to get the man to open the cash register. He says he watched 
Briscoe walk into the store at the corner of 11th and C, \at 
250 11th Street NE. He said he waited a few moments, then 
he and Walls walked in. He told the man it was a holdup. 

I believe he said he had a white scarf up around his fare. 
He say Walls walked in and he walked in. He told the man 
not to move, that it was a holdup. | 

He described the complainant. He said the man was a short 
Chinese appearing man. He said in this case he held the 
gun, the same gun that we had on the table. | 

He told me at that time it had no bullets in it. He said 
that Speedo, who was Walls, held the knife, went around to 
the cash register, which was around by the meat counter, and 
he removed some money from the counter, from the cash 
register. | 

He says as they started to leave the Chinaman said some- 
thing and started shooting. He said he turned around and 
Speedo was lying on the floor. | 

He said he helped Speedo up and they ran from the store. 
He says when he got around to where the car was parked, right 
next to the alley in the 200 block of 12th Street, Briscoe was 
sitting in the back of the car. | 

He said he got in next to his brother, Speedo got in next to 
the window, they closed the door and he told his brother, 
Albert, “We messed up, Speedo’s been hit.” | 

He said from then they drove to Lincoln Park, went around 
behind Lincoln Park, went south on 11th Street until they 
hit 11th and I, made a left turn on I street, parked the car 
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about two doors from where they lived and helped Speedo 
into the house. 

Q. During this period of time of the questioning of the 
defendant, were any promises made to him by you or any 
other officer in your presence? 

A. No, sir; no promises at all. 

Q. Were any threats made by you or any other officer in 
your presence? 

A. No, sir, no threats. 

Q. Any coercion? 

A. No, sir; none. 

Q. Would you say the statement made to you by the 
defendant, Robert Elliott, was freely and voluntarily made? 

A. Yes, sir; I do. 

Q. Was the defendant arraigned by you? 

A. Yes, sir; he was. 

Q. By arraignment, you mean what? 

A. Well, he was taken over before the Commissioner, who, 
by the way, we had called at about 11:30 or a quarter to 
twelve and told him what we had an asked if we could have 
a speedy arraignment. At that time we hadn’t even had this 
defendant arrested. 

Q. At what time did the Commissioner set for the arraign- 
ment? 

A. The first time we called he had been in church. We were 
unable to get ahold of him. We called him a little while later 
and he said the earliest he could get there would be about 4 
o’clock and if we got them there about 4 o’clock, he would be 
there. 

And promptly at 4 o’clock he was turned over to the Mar- 
shals at the Commission’s Office. 

Q. After he appeared before the Commissioner, did you talk 
to him? 

A. Yes, sir, I did. 

Q. After his arraignment, is that right? 

A. Yes, sir. 

Q. And after his arraignment, how long would you say after 
his arraignment, did you talk to the defendant? 
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A. Well, almost immediately, about as long as it takes’ 
get from the Commissioner’s Office down to the cell block: 

Q. And the defendant, at that time, was in the custody 
whom? ; | 

A. The United States Marshal. 

Q. Did you question the defendant at that time? 

A. Yes, sir. 

Q. In reference to the robbery of one Mr. Epstein? 

A. Yes, sir; I did. 

Q. What did he say to that? ! 

Mr. Tyrter. Your Honor, I am going to object to the 
question. | 

The Court. On what ground? | 

Mr. Tyrer. ] am objecting to the question—— 

The Court. I say, on what ground? 

Mr. TytzR. May we approach the bench? 

The Court. No, suppose you state your ground. 

Mr. Tyter. Your Honor, I would like a—— 

The Court. No; state the ground of the objection. 

Mr. Trter. I am stating the ground, now, Your Honor. | 

The Covrr. That is not the way to state it. State it in 
legalistic language. You object on the ground of so and so. 

Mr. Tyter. I am objecting, first, on the grounds previously 
stated, Your Honor. 

The Covrr. I will overrule that objection to the grounds 
stated. And moreover, on the further ground that this state- 
ment was made after arraignment. ! 

Mr. Trtzr. I wish to indicate that my objections went to the 
entire line of questioning. | 

The Court. I understand. I do not entertain objections to 
an entire line of questioning. I will overrule the objection to 
this question. ! 

By Mr. McLaveuurin: 

Q. Officer, what did he say to you after arraignment in ref- 
erence to the robbery of one Mr. Epstein? 

A. Well, after his arraignment we again went down—we 
went to the cell block, my partner and I, and we questioned 
he and two other defendants. | 

Q. Let’s confine it to the defendant, Robert Elliott. 
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A. We asked Robert Elliott about the holdup at 147 H 
Street. S.E. 

Q. Whois that? 

A. That is Mr. Epstein. And, again, we went into great 
detail. He stated that they picked Speedo up when he got off 
the bus on New Jersey Avenue. 

They had gotten done work. 

They said they walked into Mr. Epstein’s—they walked up 
to Mr. Epstein’s door. They left their brother—left his 
brother, Albert, parked in the car on 2d Street at H, that 
his brother, Albert, had the motor running and the lights on. 

He told us that a guard had come over to his brother, Albert, 
and asked him to please lower the lights. 

He said Brisco went in first and purchased a package of 
chewing gum. He said they stood outside and as soon as they 
saw the complainant open the cash register they climbed the 
steps, he and Walls climbed the steps, and entered the store 
and that he held the gun. 

He said on this job Walls had no knife, that he held the gun, 
that they got about 45 or 50 dollars and that when they left the 
place, they told the man not to move, that they ran up to the 
corner, got in his brother’s automobile and drove away. 

He said the money they received was split four ways. 

Q. Did he say anything after his arraignment in reference to 
Mr. Exler’s place of business? 

Mr. Trter. May I note an objection, your Honor? 

The Court. Objection overruled. 

The Witness. Yes, sir, he did. He said on this particular 
job the automobile driven by his brother, Albert, was parked on 
2nd Street at Heckman Place. 

He said—in this particular job, Briscoe sat in the automobile 
with his brother. He said he and Walls went in. He said in 
this job he held the gun, the same gun that we had shown 
earlier. 

He told me that it had no bullets in it and no cartridge in it. 

He said he said he went in first, held the man up, that Walls 
held the knife. 

He said that after they got the money he told the com- 
plainant to run up the alley, mother fucker. 
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He said, at this time, they ran back to the automobile, at 
in the car and drove away. 

Q. Was there anything said in reference to Mr. May’s ro 
bery after the defendant was arraigned? | 

Mr. Trzzr. I note an objection here, your Honor. 

The Court. Objection overruled. 

The Wrrnzss. Yes, sir, he said in this particular job that nbs 
Albert, his brother, and Briscoe picked up Walls at his place 
of employment at the Hollywood Credit Clothing Company : 
7th Street Northwest. 

He said they drove around and that he told Walls, who he 
called Speedo, that he knew a place that had been hit earlier 
that was a cinch. He said, at this time, they drove to the 200 
block of 12th Street N.E. He said that his brother, Albert, 
parked the car in the 200 block of 12th Street next to an alley 
and left the motor running. 

He said that he, Walls, and Briscoe got out of the automobile 
and walked up to the corner of 11th and C where a Chinaman 
has a grocery store. | 

He said he told Walls that the place had been hit a couple 
months before and it was a good score which should be good 
for about a hundred dollars. He said, at this time, he told 
Briscoe to go in and buy something to get the man to open up 
the cash register. | 

Briscoe went inside. He said after Briscoe had been in there 
a few moments that he and Speedo walked into the place, the 
grocery store. 

He said that Speedo had a knife and that he had a gun. 
He said he told the man not to move, that it was a holdup. 

I believe he said he was wearing a white scarf at the time 
around his face. He said Speedo went around the meat 
counter, got to the cash register and took some money out 
of the cash register. 

He says when they started walking out of the store he heard 
the Chinaman say something and started shooting. He said 
the next thing he knew Speedo was lying on the floor. 

He said he helped Speedo get up and they ran from the 
store, ran from the store, ran up the alley and got in his 
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brother’s car which was parked on the 200 block of 12th 
Street NE. 

He said Briscoe was sitting in the back. He said when they 
got in the automobile he got in next to his brother, Albert, 
Speedo got in last, next to the door, and when they closed 
the door he told his brother, “We messed up, Speedo’s been 
hit”. He said his brother drove toward Lincoln Park, went 
around Lincoln Park, drove south on 11th Street until they 
got to 11th and I SE., where they made a left turn. 

They parked the car a couple doors up from the house and 
went into the house. 

Q. Was any promise made to the defendant at that time 
for those statements? 

A. No, sir; there was no promise made. 

Q. Any threats? 

A. No, sir. 

Q. Any coercion of any kind? 

A. No, sir. 

Q. Would you say those statements were made by the de- 
fendant freely and voluntarily, is that right? 

A. Yes, sir; they were. 

Q. After the defendant was brought to Police Headquarters 
prior to arraignment, how much actual time would you say 
was occupied in questioning the defendant, Robert Elliott? 

A. He was being questioned while we were typing up these 
statement of facts and his line-up sheets. As these complain- 
ants would come in we’d stop and he would be placed in a 
line-up. I told you that about the line-ups. He’d come right 
back and we’d start typing again to get it all typed so we could 
have him before the Commissioner at 4 o’clock. 


* * + * * 


(The following proceedings were had at the bench:) 


* * * * * 


Mr. Tye. Your Honor, as to reference to the man’s testi- 
mony in reference to the arraignment, et cetera, I would like 
to make this representation to the Court. In this case, your 
Honor, I had filed a motion upon which your Honor has ruled 
and it went to the matter of the preliminary hearing. 

The Court. What is the motion? 
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Mr. Trier. Your Honor, I ask this. Since this witness has 
already testified I ask that we have this matter—move, first, 
that it be excluded, the matter subsequent to the arraignment. 

The Courr. Courts do not entertain motions to exclude or 
Suppress evidence except matter obtained by an unlawful 
search and seizure. All other objections must be made at the! 
time the evidence is offered. You made the objection and the 
Court ruled on it. | 

Mr. Tyter. The only thing that disturbed me, your Honor, ; 
was whether or not—and of course, I am relying on your 
Honor’s vast experience in these matters—whether or not I’d 
fully amplified the basis for my objection. 

The Court. Of course, you have protected the record. You | 
made the objection and the objection has been overruled. 


+ * # + * 


Cross-Examination by Mr. TyzEr: 
* ee = * 


By Mr. Tyter: | 
Q. Now, Officer, did you, at any time, tell this defendant | 


or the party who was making the statements on that day, 
that they could make it light on themselves by giving you 
certain statements? | 
A. No, sir; I never said anything about making it light | 
on themselves. I don’t use that kind of talk, light. I don’t 
understand what you mean. | 
Q. You don’t understand what I mean? You have never | 
heard that before? 
A. I have never used it; no, sir. 
Q. Have you heard it before? 
A. I have heard people say light on themselves, but I have — 
heard other statements. I don’t know what you mean when | 
you say it. I don’t see how a Police Officer can make it light 
on anybody. The only person who can make it light would | 
be the Judge. | 
Mr. Tyrer. Yes, sir. Of course—— | 
The Court. Well, you may proceed. In any event the Of- | 
ficer’s answer is that he did not say that. | 
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By Mr. Tyuzr: 
Q. Did you use the statement that things would be easy 
for you if you made certain—— 
A. No, sir. 


Sd * e * 2 


Q. Now, Officer, of all the testimony you have given us, 
do I understand you to mean that between 1:45 of the after- 
noon of February 2 and 4 o’clock that same evening, this 
defendant gave you the substance of the testimony you have 
given us today? 

A. Yes, sir; he did. 

Q. After he had—strike that Mr. Reporter. 

Did he give you these statements before he had talked 
with Mr. Epstein or after he talked to Mr. Epstein? 

A. When he first came into the Office he told us about the 
holdup and robbery at 250 11th Street. He then told us 
about the robbery involving Mr. Exler and he told us 
about the robbery involving Mr. Epstein. Then we had the 
line-ups. Then he told them about the robberies. Then he 
was arraigned and then he repeated the confessions to us 
again. 

Q. Were you present during all of these statements? 

A. Yes; I was. 


* + - * % a 
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